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Ukraine filed a complaint at the WTO against Poland, Hungary, and the
Slovak Republic, claiming they violated GATT 1994.

This article reports the factual and legal basis of the consultation requests of Ukraine submitted to
the WTO on September 21, 2023.

On September 21, Ukraine submitted requests for consultation to the WTO against Poland,
Hungary, and the Slovak Republic, claiming those states violated Articles X1:1, V:2, X:1, 4.2, and
5 of the General Agreement on Tariffs and Trade of 1994 (“GATT 1994”) by their import
prohibitions on certain agricultural products from Ukraine. I will discuss the legal issues by first
outlining the factual background of the dispute and then mentioning the allegedly violated Articles
of the GATT 1994. Importantly, Poland, Hungary, and the Slovak Republic have not yet issued
their counterclaims.

Although the factual circumstances surrounding the disputes are similar, I will mention the legal
regulations of the allegedly violating parties separately based on how those states and the EU in
particular prompt current disputes before the WTO.

1) Poland

a) Order 717, adopted by the Minister of Economic Development and Technology of the
Republic of Poland on April 15, 2023, imposed a ban on the importation of a wide range
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d)

b)

d)

of agricultural products from Ukraine, including a ban on the transit of these goods via
Poland's territory.

Order 751, adopted by the same Minister on April 21, 2023, replaced Order 717 and
applied until June 30, 2023, imposed an import prohibition on the same broad list of
agricultural goods of Ukrainian origin, but exempted goods in transit from this ban.

Atrticle 1 of Regulation (EU) 2023/903 of May 2, 2023, adopted by the EU Commission,
replaced the prior measures of Poland and imposed a ban on the importation of four
categories of Ukrainian agricultural products into the Republic of Poland, Hungary, the
Slovak Republic, Romania, and the Republic of Bulgaria until June 5, 2023, with the
possibility of extending this measure.

It is regulated as follows: “Except for the execution of contracts that were signed before the entry into
force of this Regulation, the release for free circulation or placing under the customs warehousing, free one
or imward processing procedures of the products listed in the Annex to this Regulation originating in
Ukraine, shall only be allowed in Member States other than Bulgaria, Hungary, Poland, Romania or
Slovakia.”

Regulation (EU) 2023/1100 of June 5, 2023, adopted by the EU Commission, extended
the prohibition introduced by Article 1 of Regulation (EU) 2023/903 of May 2, 2023, until
September 15, 2023.

Order 1898, adopted by Poland on September 15, 2023, banned imports of Ukrainian
grain, in particular wheat flour and meal/bran.

Hungary

Government Decree 130/2023 (IV. 18.), adopted by Hungary on April 18, 2023,
temporarily banned imports of meat products, eggs, honey, vegetables, grains (such as
wheat, rye, barley, maize, etc), flour, oily seeds, sugar, and wine from Ukraine. It was
effective from April 19 until September 16, 2023.

Article 1 of Regulation (EU) 2023/903 of May 2, 2023, adopted by the EU Commission,
replaced the prior measure of Hungary and imposed a ban on the importation of four
categories of Ukrainian agricultural products into the Republic of Poland, Hungary, the
Slovak Republic, Romania, and the Republic of Bulgaria until June 5, 2023, with the
possibility of extending this measure.

Regulation (EU) 2023/1100 of June 5, 2023, adopted by the EU Commission, extended
the prohibition introduced by Article 1 of Regulation (EU) 2023/903 of May 2, 2023, until
September 15, 2023.

Government Decree 430/2023 (IX. 15.) on the Amendment of the Government Decree
130/2023 (IV. 18.) imposed a ban on importation of Ukrainian products such as grains,
rapeseed and sunflower seeds, certain meat products, wheat, rye, barley, corn (and
products made of them), vegetables, sugar, wine, honey, and eggs.
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a) On April 13, 2023, temporary prohibition by Slovak Republic on processing and
introducing Ukrainian wheat into its feed and food chain, allegedly because a non-
authorised pesticide (chlorpyrifos) had been detected in a sample of this product.

3) The Slovak Republic

b) Article 1 of Regulation (EU) 2023/903 of May 2, 2023, adopted by the EU Commission,
replaced the prior measure of the Slovak Republic and imposed a ban on the importation
of four categories of Ukrainian agricultural products into the Republic of Poland, Hungary,
the Slovak Republic, Romania, and the Republic of Bulgaria until June 5, 2023, with the
possibility of extending this measure.

¢) Regulation (EU) 2023/1100 of June 5, 2023, adopted by the EU Commission, extended
the prohibition introduced by Article 1 of Regulation (EU) 2023/903 of May 2, 2023, until
September 15, 2023.

d) Resolution No. 466/2023 of the Slovak Republic prohibited the import of wheat, corn,
rapeseed, and sunflower seeds from Ukraine. It was effective from September 15 until
December 31, 2023.

Legal basis of the complaints

Ukraine claimed that legal regulations adopted by Poland, Hungaria, and the Slovak Republic
violated the followings:

(i) Articles XI:1 of the GATT 1994, as they prohibit or restrict the importation of
agricultural goods from Ukraine to the territories of the allegedly violating states;

(i) Article V:2 of the GATT 1994 to the extent that the measure of the allegedly violating
states either de jure ot de facto restricts freedom of transit of Ukrainian agricultural goods
through their territory to other EU Member States;

(ii) Article X:1 of the GATT 1994, as the allegedly violating states failed to publish its
regulations at issue promptly in such a manner as to enable the Government of Ukraine
and traders to become acquainted with them;

(iv) Article 4.2 of the Agreement on Agriculture, as the allegedly violating states have
maintained, resorted to, or reverted to measures of the kind which have been required to
be converted into ordinary customs duties, such as import prohibitions and restriction on
Ukrainian agricultural goods; and

(v) Article 5 of the Agreement on Agriculture to the extent that it is applicable, because,
inter alia, neither the EU, nor allegedly violating states does not appear to have reserved
their right to apply measures that fall under the scope of this provision to most of the
products at issue in their Schedule of Concessions under the GATT 1994; these measures
take the form of a ban instead of a duty; and these measures are discriminatory as they
apply only to Ukrainian imports and not also to other WTO Members' imports.
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Ukrayna GATT 1994’i ihlal ettikleri iddiasiyla Polonya, Macaristan ve
Slovak Cumbhuriyeti’ni DTO’ne Sikayet Etti.

Bu makale 21 Eyliil 2023 tarihinde Ukrayna’nin DTO’ne sundugu istisare talebinin maddi ve
hukuki dayanaklarini agtklamaktadir.

21 Eylil’de Ukrayna; Polonya, Macaristan ve Slovak Cumhuriyeti’ne karst belirli tarim triinlerinin
Ukrayna’dan ithal edilmesini yasaklamalari sebebiyle 1994 Gumrik Tarifeleri ve Ticaret
Anlasmast’nin (“GATT 1994”) XI:1, V:2, X:1, 4.2, and 5 Maddelerini ihlal ettiklerini iddia ederek
DTO’ne istisare talebinde bulundu. Thtilafi 6ncelikle hukuki sorunlarin gecmisini ana hatlariyla
incelemek ve sonra GATT 1994’in ihlal edildigi 6ne stirilen Maddelerinden bahsetmek suretiyle
aktaracagim. Onemle belirtmeliyim ki, Polonya, Macaristan ve Slovak Cumbhuriyeti hentiz karst
argimanlarini sunmadu.

Her ne kadar ihtilafin maddi kosullari birbirlerine benzese de ihlalci olduklart iddia edilen
devletlerin hukuki diizenlemelerini bu devletlerin ve 6zel olarak AB’nin mevcut ihtilafa nasil
sebebiyet verdiklerini esas alarak ayr1 ayr1 inceleyecegim.

1. Polonya

a) Polonya Ekonomik Kalkinma ve Teknoloji Bakani tarafindan kabul edilen 717 No.lu Karar
Ukrayna’dan genis bir kapsamda tarim urtnleri ithalatini bu triinlerin Polonya tlkesi
tzerinden transit gegisi dahil olmak tizere yasakladi.



b) Ayni Bakan tarafindan 21 Nisan 2023 tarithinde kabul edilen 751 sayih Karar, 717 sayili
Kararin yerini almis ve 30 Haziran 2023 tarihine kadar uygulanmis, ayni kapsamdaki

Ukrayna menseli tarim trtinlerine ithalat yasagi getirmis lakin transit halindeki mallart bu
yasaktan muaf tutmustur.

¢) AB Komisyonu tarafindan kabul edilen 2 May1s 2023 tarihli (AB) 2023/903 sayili Tuzugun
1. Maddesi, Polonya'nin 6nceki 6nlemlerinin yerini almis ve dort kategorideki Ukrayna
tarim Urtnlerinin ithalatina Polonya Cumhuriyeti, Macaristan, Slovak Cumhuriyet,
Romanya ve Bulgaristan Cumhuriyeti'ne 5 Haziran 2023 tarihine kadar yasak getirmis ve
bu 6nlemi uzatma imkani tanimustir.

Su sckilde duzenlenmistir: “Bu Yonetmeligin yiiriirliige girmesinden once imzalanan sozlesmelerin
tfast hari¢ olmak iizere, bu Yonetmelik ekinde yer alan Ukrayna mengseli iiriinlerin serbest dolasima
girmesi veya giimriik antrepo, serbest bilge veya dabilde isleme rejimine tabi tutnlmasma yalnizca
Bulgaristan, Macaristan, Polonya, Romanya veya Slovakya disindaki Uye Devietlerde izin verilecektir.”

d) AB Komisyonu tarafindan kabul edilen 5 Haziran 2023 tarihli (AB) 2023/1100 sayilt
Yonetmelik, 2 Mayts 2023 tarihli (AB) 2023/903 sayil Tuztigun 1. maddesinde getirilen
yasagi 15 Eylul 2023'e kadar uzatt1.

2) Macaristan

a) 130/2023 sayilt Hikiimet Kararnamesi (IV. 18.), Macaristan tarafindan 18 Nisan 2023
tarihinde kabul edilmis ve Ukrayna'dan et urlnleri, yumurta, bal, sebze, tahil (bugday,
cavdar, arpa, musir vb.), un, yagl tohumlar, seker ve sarap ithalatin1 gegici olarak
yasaklamistir. 19 Nisan'dan 16 Eylil 2023'e kadar yirirlukteydi.

b) AB Komisyonu tarafindan kabul edilen 2 May1s 2023 tarihli (AB) 2023/903 sayih Ttiziigin
1. Maddesi, Macaristan’in 6nceki 6nleminin yerini almis ve dort kategorideki Ukrayna tarim
trtinlerinin ithalatina Polonya Cumhuriyeti, Macaristan, Slovak Cumhuriyeti, Romanya ve
Bulgaristan Cumhuriyeti'ne 5 Haziran 2023 tarihine kadar yasak getirmis ve bu 6nlemi
uzatma imkani tanimistir.

c) AB Komisyonu tarafindan kabul edilen 5 Haziran 2023 tarihli (AB) 2023/1100 sayili
Yonetmelik, 2 Mayis 2023 tarihli (AB) 2023/903 sayili Ttztgun 1. maddesinde getirilen
yasagt 15 Eylil 2023'e kadar uzatt1.

d) 130/2023 (IV.18.) Hikimet Kararnamesi'nde Degisiklik Yapimasina Dair 430/2023
(IX.15.) Sayih Hikiimet Kararnamesi tahil, kolza tohumu ve aygigegi tohumu, baz1 et
urtinleri, bugday, cavdar, arpa, musir (ve bunlardan yapilmis triinler), sebze, seker, sarap,
bal ve yumurta gibi Ukrayna triinlerinin ithalatini yasaklads.

3) Slovak Cumhuriyeti

a) 13 Nisan 2023'te, Slovak Cumhuriyeti tarafindan Ukrayna bugdayinin islenmesi ve yem ve
gida zincirine dahil edilmesi Griintin bir numunesinde izinsiz bir pestisit (klorpirifos) tespit
edilmesi nedeniyle gecici olarak yasakland.

b) AB Komisyonu tarafindan kabul edilen 2 May1s 2023 tarihli (AB) 2023/903 sayilt Ttiztigiin
1. Maddesi, Slovak Cumbhuriyeti’nin 6nceki 6nleminin yerini almis ve dort kategorideki
Ukrayna tarim Urinlerinin  ithalatina Polonya Cumhuriyeti, Macaristan, Slovak
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Cumbhuriyeti, Romanya ve Bulgaristan Cumhuriyeti'ne 5 Haziran 2023 tarihine kadar yasak

getirmis ve bu 6nlemi uzatma imkani tanimustir.

¢) AB Komisyonu tarafindan kabul edilen 5 Haziran 2023 tarihli (AB) 2023/1100 sayili
Yonetmelik, 2 Mayis 2023 tarihli (AB) 2023/903 sayih Tuzugun 1. maddesinde getirilen
yasagt 15 Eylil 2023'e kadar uzatt1.

d) Slovak Cumbhuriyeti'nin 466/2023 sayilt Karari, Ukrayna'dan bugday, musit, kolza tohumu
ve aycicegi tohumlarinin ithalatini yasaklad:. 15 Eylil 2023'ten 31 Aralik 2023'e kadatr
yurtrlikteydi.

Sikayetlerin Hukuki Temeli

Ukrayna; Polonya, Macaristan ve Slovak Cumbhuriyeti tarafindan kabul edilen yasal dizenlemelerin
asagidakileri ihlal ettigini 6ne strdi:

(i) Ukrayna'dan ihlalci olduklart iddia edilen devletlerin topraklarina tarim tGrtnleri ithalatini
yasakladigt veya kisitladigt icin GATT 1994'un X1I:1 Maddesi;

(ii) Thlalci olduklari iddia edilen devletlerin aldigi tedbitin de jure veya de facto Ukrayna tarim
tirtinlerinin kendi topraklarindan diger AB Uye Devletlerine gecis 6zgtirliigiini kisitladig:
Olcide GATT 1994'un V:2 Maddesi;

(i) Thlalci olduklari iddia edilen devletlerin séz konusu diizenlemelerini Ukrayna
Hikimeti'nin ve tacitlerin bunlart 6grenmesini saglayacak sekilde derhal yayinlamadiklari
icin GATT 1994'an X:1 Maddesi;

(iv) Ihlalci olduklart iddia edilen devletlerin, ithalat yasaklart ve Ukrayna tarim mallart
tzerindeki kisitlamalar gibi olagan gimriik vergilerine donustiiriilmesi gereken tiirden
6nlemleri koruduklari, bunlara bagvurduklar: veya geri dondukleri icin Tarim Anlasmasi'nin
4.2. maddesi; ve

(v) Inter alia ne AB'nin ne de ihlalci olduklari iddia edilen devletlerin GATT 1994’ gore
Imtiyaz Cizelgelerinde séz konusu tirtinlerin coguna bu hitkmiin kapsamina giren 6nlemleri
uygulama haklarini saklt tutmus oldugundan ve isbu tedbirlerin bir yikimlilik yerine
yasaklama seklini almast ile beraber diger DTO tarafi devletlere degil sadece Ukrayna ithal
mallarina uygulanmasi dolayisiyla ayrimct olmast yiiziinden uygulanabilir oldugu 6lgtide
Tarim Anlagsmasi'nin 5. Maddesi.



