GONEN
LAW OFFICE

(7

VERGI BORC DOKUM
LISTELERININ iCRAI NiTELIiGi
UZERINE MUKELLEF LEHINE
DANISTAY KARARLARI

Miikelleflerin, vergi daireleri “GIB YBS”
sistemi lizerinden alinan vergi borcu
sorgulama raporlarmin icrai nitelik tasiyip
tagimadigi, dolayistyla da dava konusu edilip
edilemeyecegi uzun bir siiredir belirlilik
kazanmamigtir. Zira Vergi Dava Daireleri
Kurulu (“VDDK”)’nin agikea icra edilebilir
bir iglem oldugunu ortaya koymasina karsin
gerek Vergi Idaresi gerekse ilk derece
mahkemeleri  aleyhte tutumu  devam
ettirmektedir. Yine tarafimizca yiiriitiilen
dava sonucunda alinan Danistay 3.
Dairesi’nin karariyla bu siire¢te olumlu bir
merhale katettigimiz kanaatindeyiz. Bu
calismada hem VDDK’nin yukarida yer
verdigimiz karart hem de Danistay 3.
Dairesi’nin kararma kadar ilerleyen somut
dava siirecinin izahiyla konuyu aydinlatmaya
calisacagiz.

“GIB YBS” sistemi iizerinden alman vergi
borcu sorgulama raporlarinda, detayli olarak
amme borcunun tiirli, tutari, vadesi, 6denmis
borglarin dokiimii, vadesi ge¢mis borclarin
dokiimii, ileri tarihli vadesi gelmemis
borglar, 6denen gecikme zamlari, 6denen
vergi asillar1  vs. bilgiler goziikmektedir.
Ancak c¢ogu zaman miikelleflerin bilgisi
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DECISIONS OF THE COUNCIL OF
STATE IN FAVOR OF TAXPAYER
REGARDING THE ENFORCEMENT
NATURE OF TAX DEBT
BREAKDOWN LISTS

Taxpayers have not yet attained clarity for a
considerable period on whether the tax debt
inquiry reports obtained through the "GIB
YBS" system of tax offices carry enforceable
significance and thus can be subject to
litigation. Despite the explicit indication by
the Tax Litigation Chambers Board
("TLCB") that it is an enforceable procedure,
both the Tax Administration and first-
instance courts continue to maintain an
unfavorable stance. We believe that through
the decision 3rd Chamber of the Council of
State, obtained as a result of the lawsuit
conducted by us, we have made a positive
advancement in this process. In this study, we
will endeavor to elucidate the issue by
explaining both the decision of the VDDK
mentioned above and the concrete legal
process leading up to the decision of the
Council of State 3rd Chamber.

In the "GIB YBS" system, tax debt inquiry
reports include detailed information such as
the type, amount, maturity date of public
debts, breakdown of paid debts, breakdown
of overdue debts, future-dated unpaid debts,
paid late payment penalties, paid tax
principal amounts, etc. However, it often
emerges that taxpayers are unaware of taxes,



disinda ve miikelleflere herhangi bir tebligat
yapilmadan tahakkuk ettirilen vergiler,
gecikme zamlari, vergi ziyar cezalari vs.
kamu alacaklar1 konusunda miikelleflerin
bilgi sahibi olmadiklar1 ortaya ¢ikmaktadir.

Haciz Islemine Kars1 Dava Yolu

Burada izlenecek yollardan biri idarece borg
dokiim listesine konu borglara iligkin tahsilat
islemlerinin baslatilmasini beklemek, e-haciz
uygulandiginda  agilacak  davada da
zamanasimi  ve/veya usulsliz  tebligat
iddiasin1 ileri siirmektir. Zira, Vergi idaresi,
uzun siiredir erigemedigi miikelleflerle ilgili
olarak giyaplarinda tahakkuklar verip,
borglar1 kesinlestirebilmektedir. Daha sonra

giyapta  kesinlestirilen  borglarla  ilgili
miukellefler nezdinde Amme Alacaklarinin
Tahsil Usulu Hakkinda Kanun

(“AATUHK”)’nun 62. maddesine gore
hacizler yapilabilmektedir. Bu gibi hacizlerin
en yaygin olani e-hacizdir.  E-hacze gore

miikelleflerin banka hesaplarina,
mevduatlarina veya vadeli hesaplarina,
menkul  kiymet  hesaplarina  hacizler
uygulanabilmektedir.

Oysa 6183 sayili kanunun 62. maddesine
gore haciz yapilabilmesi i¢in Oncelikle
usuliine uygun oOdeme emri tebligatinin
yapilmis olmasi zorunludur. 6183 sayili
kanunun 55. maddesine gore diizenlenen
O0deme emrine yine 58. maddeye gore itiraz
yapilmamis ise, usuliine uygun tebligat
nedeniyle 6deme emri gegerli olur. Tebligat
usuliine uygun degilse, 0©Odeme emri
kesinlesmez. Dolayisiyla e-haciz yapilamaz.
Usule aykirt yapilan e-hacizler iptal edilir.
Vergi yargisina bagvuran birgok miikellef

giyabinda  tahakkuk ettirilen  borglar
nedeniyle uygulanan e-hacizleri iptal
ettirebilmektedirler.

Diger yandan usuliine uygun bir tebligatin
varhig1 kabul edilse bile zamanasimi s6z
konusu olabilmektedir. Elbette bu iddia ileri
stiriiliirken borcun kesinlesme asamalar1 ile
tarh ve tahsil zamanagimi kavramlari ile
bunlar1 kesen veya durduran sebepleri iyi
tahlil etmek gerekmektedir.
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late payment penalties, tax loss penalties,
etc., imposed without their knowledge and
without any notification to them regarding
public receivables.

Legal Recourse Against Seizure Measures
One of the paths to be followed is to wait for
the tax collection procedures related to the
debts subject to the debt breakdown list to be
initiated by the administration, and in the
event of e-seizure, to assert the statute of
limitations and/or improper notification
claim in the lawsuit to be filed. The Tax
Administration has been able to impose
accruals on taxpayers it has not accessed for
a long time and finalize their debts. Later,
with regard to the debts finalized in absentia,
seizures can be made against taxpayers in
accordance with Article 62 of the Law on
Collection of Public Receivables(“LCPR”).
The most common of such seizures is e-
seizure. According to e-seizure, seizures can
be applied to taxpayers' bank accounts,
deposits, or time deposits, securities
accounts, etc.

However, for a seizure to be made in
accordance with Article 62 of Law No. 6183,
it is mandatory that a payment order
notification be made in accordance with the
procedure first. If there has been no objection
to the payment order issued in accordance
with Article 58, the payment order becomes
valid due to proper notification. If the
notification is not made properly, the
payment order does not become final.
Therefore, e-seizures made in violation of the
procedure are canceled. Many taxpayers who
resort to tax justice can cancel e-seizures
imposed due to debts accrued in absentia.

On the other hand, even if the existence of a
proper notification is accepted, the statute of
limitations may be invoked. Of course, when
this claim is made, it is necessary to analyze
well the stages of finalization of the debt, and
the concepts of assessment and collection



Bu yolun dezavantaji1 idare haciz uygulayana
kadar siirekli haciz tehdidi altinda
olunmasidir.

Bor¢ Dokiim Listesinin Kaldirilmasi

Ikinci yol ise zamanasimia ugramis ya da
usuliine uygun olarak teblig edilmemis amme
alacaklariin yer aldig1 bor¢ dokiim listesinin
kaldirilmasi istemiyle idareye bagvurmak; bu
talebin reddi iizerine de ret isleminin iptali
istemiyle  yetkili vergi mahkemesine
basvurmaktir.

Yukarida belirtilen VDDK kararina ulasilan
stirecte de bu yol izlenmis Davaci tarafindan;
bor¢ dokiim listesi marifetiyle o6grenilen
2000, 2001, 2004 yillarinin mubhtelif
donemlerine iliskin borglarinin kaldirilmasi
istemiyle dava ac¢ilmistir.

Ankara Vergi Mahkemesi, acilan dava
kapsaminda, “Idarenin bir vergi alacaginin
tahsili yoluna gidebilmesi igin, oncelikle
ortada yasaya uygun olarak tarh ve tahakkuk
etmis bir alacak bulunmasi, alacagin nasil
dogdugunun  ve  kesinlestiginin  idare
tarafindan tereddiite yer vermeyecek sekilde
somut belgelerle ortaya konulmast ve bu
sekilde kesinlesmeye iligkin asamalarin
yargisal denetiminin saglanmasinin
gerektiginden bahisle tesis ettigi ara kararda
idareden davact adina tahakkuk ettirilen
vergi borcuna iliskin ihbarnameler ve odeme
emirleri ile bunlara ait teblig alindilarinin
dosyaya ibrazini istemis, bir diger deyisle
kesinlesmenin  usuliine  uygun  yapilip
yapilmadigin sorgulamistir. Idarenin cevabi
vazisindan  ise  ihbarnamelerin  biiyiik
cogunlugunun periyodik olarak yapilan imha
calismalart  swrasinda imha  edildiginin
belirtildigi, sunulan bazi ihbarnamelere
iligkin teblig alindilarinin ise tutanak haline
getirilmedigi  anlasilmistir. ~ Bu  sebeple
Ankara Vergi Mahkemesi, davaci adina
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statute of limitations, and the reasons that cut
or suspend them.

The disadvantage of this method is being
constantly under the threat of seizure until the
administration imposes a seizure.

Removal of the Debt Breakdown List

The second method is to apply to the
administration for the removal of the debt
breakdown list containing public receivables
that have expired or have not been notified in
accordance with the procedures; and upon the
rejection of this request, to apply to the
competent tax court for the cancellation of
the rejection decision.

In the process leading up to the
aforementioned TLCB  decision, the
following process was followed by the
Plaintiff; a lawsuit was filed to remove the
debts for various periods of 2000, 2001, and
2004 learned through the debt breakdown
list.

The Ankara Tax Court, within the scope of
the lawsuit, removed the tax debts subject to
the lawsuit on the gorunds that " For the
administration to pursue the collection of a
tax debt, firstly, there must exist an
established claim that is in accordance with
the law, both assessed and accrued. It is
necessary for the administration to present
concrete evidence on how the claim arose
and became conclusive, without leaving
room for doubt, and to ensure judicial
oversight of the stages leading to finalization.
Therefore, in the interim decision it issued
based on these grounds, the court demanded
the submission of notifications and payment
orders regarding the tax debt accrued on
behalf of the plaintiff by the administration to
the file, questioning whether the finalization
was conducted in accordance with the
procedure. From the administration's
response letter, it is understood that the
majority of the notifications were destroyed
during periodic destruction activities, and it
was noted that records of the notifications



salinan vergi bor¢clartmin tarh, teblig,
tahakkuk ve kesinlestirilmesine iliskin
siirece ait ispat kiilfetinin idareye diistiigii
ancak idarece anilan hususlart ispatlayacak
bilgi ve belgeleri sunulamamasi nedeniyle
usuliine uygun olarak teblig edilip kesinlesen
bir vergi alacagimim varligindan soz
edilemeyeceginden bahisle dava konusu
vergi  borg¢larinda  hukuka — uygunluk
bulunmadig1” gerekgesiyle davaya konu
vergi borg¢larini kaldirmistir.

Idarece yapilan temyiz istemini
degerlendiren temyiz istemini inceleyen
Danistay Dordiincii Dairesi ise

miikelleflerin vergi idaresine olan borg¢larini
gosterir bilgilendirici mahiyette olan borg
dokiim listelerinin idari davaya konu
olabilecek Kkesin ve icrai nitelikte islem
olmadigindan bahisle, acilan davanin
incelenmeksizin reddi gerektigi gerekcesiyle
Mahkeme kararini bozmustur.

Mahkemenin, ilk kararinda yer alan ayni
hukuksal nedenler ve gerekgeyle 1srar etmesi
tizerine dosyayr inceleyen Danistay Vergi
Dava Daireleri Kurulu ise 1srar kararini
onamis ve Mahkemenin bor¢ dokiim
listelerinin dava konusu edilebilecegi ve
amme alacaginin usuliine uygun kesinlesip
kesinlesmedigi yoniindeki ispat yiikiiniin

idarede oldugu  gerekgesini  uygun
bulmustur.

Tarafimizca anilan VDDK karari
dogrultusunda mivekkilimiz adina

diizenlenen bor¢ dokiim listesine konu
bor¢lardan zamanasimina ugramis olanlarin
kaldirilmasina iliskin olarak izlenen dava
siireci ise asagidaki sekilde ilerlemistir:

Daval1 idareye yapilan bagvuruda Vergi Usul
Kanunu 114. Maddesi ve AATUHK 102.
Maddesi hiikiimleri uyarinca tarh ve tahsil
zamanasimi siirelerine isaret ederek borg
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received for some of the notifications were
not  documented. In  administration's
response, majority of invoices destroyed
during periodic erasure operations, some
invoices with provided documents not
recorded in minutes. Therefore, Ankara Tax
Court, on behalf of plaintiff, ruled that
requirements for proving tax debt process's
tariff, invoicing, assessment, and finalization
were met by administration but couldn't be
substantiated by necessary information and
documents from administration regarding
specific aspects. Consequently, tax debts in
lawsuit were considered not legally valid."

Upon evaluating the appeal made by the
administration, the Council of State Fourth
Chamber, examining the appeal, stated that
the debt breakdown lists, which inform
taxpayers about their debts to the tax
administration, are not definitive and
enforceable transactions that can be
subject to administrative litigation, and
therefore, the court decision was overturned
on the grounds that the tax debts subject to
the lawsuit were definitive and enforceable.

Upon reviewing the file following the
persistence of the court in its initial decision,
which contained the same legal reasons and
justifications, the Council of State Tax
Litigation Chambers Board upheld the
decision to persist, finding it appropriate that
the burden of proof regarding whether the
debt listings could be subject to litigation
and whether the public receivable had
conclusively and properly become
finalized rested with the administration.

The litigation process pursued regarding the
removal of the debts subject to the debt
listing, which have expired due to the statute
of limitations, in accordance with the
aforementioned TLCB decision on behalf of
our client, progressed as follows:

In the application made to the defendant
administration, in accordance with Article
114 of the Tax Procedure Law and Article
102 of LCPR, it has been pointed out that the



listesine konu vergi borglarinin  usuliine
uygun teblig edilmedigi, gecen siire
boyunca zamanasimini durduran veya
kesen baskaca bir sebebin gerceklesmedigi
ve varsa muhtelif tarihlerde vezneden nakden
yapilan ¢ok diisiik tutarli 6demelerin de
zamanasimini kesmeyeceginden bahisle borg
sorgulama dokiimii igeriginde yer alan
bagvuru tarihi itibariyle zamanasimina
ugramis vergi ve cezalarin kaldirilmasi talep
edilmistir.

Davali idarece talebin reddedilmesi {izerine
redde iliskin islemin iptali istemiyle vergi
mahkemesinde dava acilmis, acilan davanin
reddi tiizerine istinaf yoluna bagvurulmus,
istinaf isteminin de reddi lizerine yapilan
basvuru neticesinde dosya Danigtay 3.
Dairesi incelemesine tabi tutulmustur.
Danigtay 3. Dairesinin verdigi bozma
kararinda asagidaki hususlar vurgulanmistir:

“miikelleflerin  fiziksel yahut elektronik
ortamdaki talepleri lizerine vergi
dairelerince hazirlanarak miikellefe verilen,
giincel bor¢ durumunu gosteren belge
mahiyetinde olan bor¢ dokiim listelerinin
ayni zamanda bazi durumlarda haberdar
etme niteligi de tasiyabilecegi agik olup bor¢
dokiim listesini alan bir kisiye, icerigi vergi
ve cezalara karst agacagr davada, dékiim
icerigi vergi ve cezalara iliskin diizenlenen
vergi vesikalarimin (ihbarnamelerin, odeme
emirlerinin) 213 sayili Kanun'da ongoriilen
tebligat esaslarina uygun olarak teblig edilip
edilmediginin irdelenmesine imkan
tamnmas: basta Avrupa Insan Haklar
Sozlesmesi ve Anayasa olmak iizere pozitif
hukuk wuyarinca giivence altina alinan
Mahkemeye erisim hakkinin bir geregidir.”

Danistay 3. Dairesi anmilan ifadelerle
gerekeesini olusturarak uyusmazlik konusu
olayda davacinin, bor¢ dokiim listesi i¢erigi
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tax debts subject to the debt listing have not
been properly served, indicating the
expiration of the statute of limitations for
assessment and collection. It has been
requested that the taxes and penalties
included in the debt inquiry document, as of
the application date, be removed from the list
due to the expiration of the statute of
limitations, citing that no other reason has
occurred during the elapsed time to suspend
or interrupt the statute of limitations, and that
if there were any cash payments made at
various dates from the cashier for very small
amounts, they would not interrupt the statute
of limitations either.

Upon the rejection of the request by the
administration, a lawsuit was filed in the tax
court for the cancellation of the decision to
reject the application, and when the lawsuit
was dismissed, an appeal was made to the
appellate court. After the rejection of the
appeal, the file was subject to review by the
Council of State 3rd Chamber. In the
annulment decision issued by the Council of
State 3rd Chamber, the following points were

emphasized:

"Tax debt breakdown lists prepared by tax
offices upon requests from taxpayers, which
serve as documents showing the current debt
status, may also have a notification nature
in some cases. It is a requirement of the right
to access to the court, protected under
positive law, including the FEuropean
Convention on Human Rights and the
Constitution, to allow the examination of
whether the notifications contained in the
debt breakdown list were properly served
according to the notification principles
specified in Law No. 213, in a lawsuit opened
by a person who received the debt breakdown
list, regarding the taxes and penalties
mentioned therein."

The Council of State, 3rd Chamber, formed
its reasoning based on the aforementioned
statements and concluded that the decision to



vergiler ile fer ‘isinin tahsil zaman asimina
ugradig1 ve terkin edilmesi talebiyle davali
idareye yaptig1 basvurunun reddine dair
islemin, menfaatini etkiler nitelikte sonuc
dogurdugu ve idari davaya konu
edilebilecek kesin ve yiiriitilebilir islem
niteliginde oldugunun kabulii gerektiginden
bahisle Mahkeme kararinin bozulmasina
karar vermistir.

Oncelikle Danistay kararinda Insan Haklari
Sozlesmesine atif yapilarak Mahkemeye
Erisim  hakki  baglamimnda  konunun
irdelenmis olmasi vergi yargist adina énemli
bir kazanim olarak kabul edilmelidir. Diger
yandan bor¢ dokiim listesinin haberdar etme
niteligine de dikkat ¢ekilerek kesin ve
yiiriitiilebilir islem niteligine iliskin yorumu
da tartigsmalar1 ortadan kaldiracak diizeyde
bir izahat yapilmistir.

Sonu¢ olarak c¢alismamizda yer verilen
Danistay VDDK ve 3. Dairesi kararlarinin
gerek vergi idaresinin tebli§ ve tevsike,
gerekse vergi yargisinin icra edilebilir islem
niteligine iliskin pratiginin miikellef lehine
dontigmesine katkida bulunacak 6nemli yargi
kararlar1 oldugu diislincesindeyiz.
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reject the Plaintiff's application to the
Defendant administration for the termination
of the tax debts, on the grounds of the debts'
expiration and cancellation, had
consequences affecting the plaintiff's
interests and constituted a definitive and
enforceable action that could be subject to
administrative  litigation. Therefore, it
decided to overturn the Court's decision.

First and foremost, the examination of the
case within the context of the Right of Access
to the Court in reference to the Human Rights
Convention in the Council of State decision
should be considered as an important
achievement for tax justice. On the other
hand, the interpretation regarding the
notification nature of the debt breakdown list
and its definitive and enforceable transaction
nature also provided an explanation that
would eliminate controversie.

In conclusion, we believe that the Council of
State decisions and those of the 3rd Chamber
included in our study are important judicial

decisions that will contribute to the
transformation of both the tax
administration's notification and

substantiation practices and the enforcement
nature of tax justice in favor of taxpayers.



