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Yargitay'dan Kambiyo Mevzuatina iligkin
Karar

Tiirk Paras1 Kiymetini Koruma Hakkinda 32
Sayili Karar’da (“32 sayih Karar”) yapilan
degisikliklerle Yargitay 12. Hukuk Dairesinin
2022/6469 Esas ve 2022/9954 Karar sayili 6
Ekim 2022 tarihli karann (“Yargitay Karar1”)
kambiyo mevzuat1 ile Tiirkiye’de yapilan doviz
islemlerinin beraber yorumlamasi bakimindan
onem arz etmektedir.

Tiirkiye’de doviz ile ilgili yapilan islemleri
diizenleyen 32 sayili Karar tebligi madde 8/2°de
yapilan yeniliklerle, ayn1 Kararin 2. maddesinin b
bendinde tanimlanan Tiirkiye’de yerlesik kisileri

kapsayan simmirlamayla bu kisiler arasinda
yapilacak is, hizmet, eser, satis ve kira
sOzlesmelerini kapsayan 6deme

yiikiimliiliklerinin doviz cinsinden veya dovize
endeksli olarak
yasaklamaktadir.

kararlastirilmasini

Isbu Karara Iliskin 2008-32/34 Sayili Teblig
Tirk Lirasimin kiymetini koruma amacyla,

dovizle yapilan islemleri sinirlayarak

Foreign Exchange Legislation from the
Court of Cassation

The amendments made to Decree No. 32 on the
Protection of the Value of Turkish Currency
("Decree No. 32") and the decision dated
October 6, 2022, numbered 2022/6469 Main and
2022/9954 Decision by the 12th Civil Chamber
of the Court of Cassation ("Court of Cassation
Decision") are important in terms of their joint
interpretation of foreign exchange regulations
and currency transactions conducted in Turkey.

In Turkey, the Decree No. 32, which regulates
transactions involving foreign exchange, has
been amended in Article 8/2 through a
notification, prohibiting agreements between
individuals residing in Turkey, as defined in
Article 2/ b of the same Decree, relating to
transactions, services, works, sales, and lease
contracts from being denominated in foreign
exchange or indexed to foreign exchange.

The 2008-32/34 Notification related to this
Decree is designed to restrict transactions
conducted in foreign exchange for the purpose of
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Fakat bu
Bakanlik¢a belirlenen bazi haller, ekonomik

diizenlemektedir. sinirlamalar
sartlar ve hiikiimet politikalarina gore degisim
gosterebilmektedir. Karar kira bedelinin doviz
cinsi lizerinden 6denmesini sdzlesme bakimindan
’olarak

olan

‘kamu diizenine
degerlendirmistir.

aykirilik

Karara konu
uyusmazligin konusu , kiracinin kira bedelini
doviz lizerinden 6demedigi kira sdzlesmeleridir..
Belirli siireli kira s6zlesmesi imzalanmig ve her
yil kira bedeli olarak 50.000 Euro &denmesi
kararlagtirilmigtir. Soézlesme stiresinin
uzatilmasiyla kira doéneminde Odenmeyen
15.687,12 Euro alacagin alacakli tarafindan talep
etmesi lizerine taraflar arasinda kira bedelinin
O0denmesi hususunda uzlagmaya varilmamistir.
Alacakli kiraya veren, ddenmemis kira alacaginin
O0denmesi i¢in kiract aleyhine icra takibi
baglatmistir. Kiraci, icra mahkemesinde takibe
kars1 itirazda bulunmustur. Mahkemede, kirac,
diger arglimanlarina ek olarak kambiyo
mevzuatini ileri siirerek bedelin doviz cinsinden
talep edilemeyecegini ileri stirmiistiir.

Icra mahkemesi ve sonrasinda istinaf mahkemesi,
kiracinin kira bedelini 6demedigine karar verip
kiracinin ileri siirdiigli doviz ve dovize endeksli
O0deme yasagma iliskin ek iddiasini, icra
takibinde ileri siirlilmeyen bir itirazin mahkeme
asamasinda ileri siiriilemeyecegi sebebiyle
reddetmistir. Boylece kiract davayir Yargitay’a
tasimigtir.  Yargitay Tiirk Borglar Kanunu
(“TBK”) 27. madde 1. fikray1 “kanunun emredici
kisilik
haklarina aykiri veya konusu imkdnsiz olan

hiikiimlerine ahlaka, kamu diizenine,

sozlesmeler kesin olarak hiikiimsiizdiir® ileri
stirerek 6nemli olan hususun Tiirk parasinin
kiymetini korumak ve kamu diizeni ile ilgili
oldugunu ve bu sebeple mahkemeler tarafindan
dikkate
degerlendirmistir. icra Iflas Kanunu (“IIK”) m.
63’e gore; Itiraz eden borglu, itirazin kaldirilmasi

re’sen alinmasi gerektigini

durugmasinda, alacaklinin dayandigi  senet

metninden anlasilanlar disinda, itiraz sebeplerini
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safeguarding the value of the Turkish Lira.

However, these restrictions may vary based on
certain circumstances determined by the
Ministry, economic conditions, and government
policies. The decision has regarded the payment
of the rent in foreign currency as a 'violation of
public order' in terms of the contract. The dispute
in question arose from unpaid rents by the tenant
in which a lease agreement was signed for a
specific period with a stipulated annual payment
0f 50,000 Euros. However, upon the extension of
the contract period, the parties did not reach an
agreement regarding the payment of the
outstanding rent of 15,687.12 Euros claimed by
the creditor. The creditor, the lessor, initiated
execution proceedings against the tenant to
recover the unpaid rent. The tenant raised
objections to the execution before the execution
court. While the court proceedings were
ongoing, the tenant, along with his arguments,
asserted that the payment could not be demanded
in a foreign currency, citing the exchange
regulations.

Both the first-instance execution court and
subsequently the appellate court ruled that the
tenant had not paid the rent and rejected the
tenant's additional claim regarding the
prohibition of foreign currency and foreign-
exchange-indexed payments. They reasoned that
an objection not raised during the execution
process could not be asserted during the court
proceedings. Consequently, the case was brought
before the Court of Cassation by the tenant. The
Court of Cassation, relying on Turkish Code of
Obligations (“TCO”) Article 27/1, which states
that "contracts that are contrary to mandatory
laws, morality, public order, or impossible
subjects absolutely null and void,"
emphasized the importance of safeguarding the

are

value of the Turkish currency and its relation to
public order. Therefore, it held that courts must
consider these issues ex officio. In addition to
Article 63 of the Execution and Bankruptcy Law
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degistiremez ve genisletemez. 11K madde 63’ii
takiben borca itiraz sirasinda One siiriilmeyen
nedenlerin itirazin kaldirilmasi yargilamasinda
dinlenemeyecegine ek olarak diizenlemenin
kamu diizenine yonelik kurallar bakimindan
gegerli olmadigini, mahkemenin kamu diizenine
iligkin nedenleri re’sen dikkate almasi1 gerektigini

belirtmektedir.

Kambiyo mevzuati; bir iilkeye ihracat ve ithalat
yoluyla giren ve ¢ikan mal ve hizmetlerin doviz
cinsinden bedellerinin tahsilati veya 6denmesine
esaslar1  belirleyen yasal

Tartismali olmakla

iligkin usul ve
diizenlemelerin timiidir.

beraber Ogretideki yaygin goriis, kambiyo
mevzuatina aykirligin - hukuki  sonucunun,
aykirihiga  uygulanacak  hitkkmiin  genel

hiikiimlerin yerine gegen 6zel hiikiim degerindeki
Tiirk Parasimmin Kiymetini Koruma Kanununda
yalnizca idari para cezasi saptadigindan, idari
para cezast ile smirli olmast  gerektigi
yoniindedir. Yargitay tarafindan yapilan Tiirk
Parasinin Koruma Kanunu
hiikiimlerinin dogrudan uygulanmas1 gerektigi
vurgusu diger dairelere de ucu agik yorum hakk1
katmaktadir.

Kiymetini
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(“EBL”), which states that "the objecting debtor
may not change or expand the grounds for
objection at the hearing for the removal of the
objection, except for those grounds that can be
inferred from the text of the instrument relied
upon by the creditor," it was emphasized that
reasons not raised during the objection to the
debt cannot be considered during the
adjudication of the removal of the objection.
Furthermore, it was stated that this provision
does not apply to rules related to public order.

Foreign exchange legislation encompasses all
legal regulations governing the collection and
payment of foreign exchange- denominated
prices of goods and services entering and leaving
a country through exports and imports. Although
there is some controversy, the prevailing view in
legal doctrine is that the legal consequence of a
violation of foreign exchange regulations should
be limited to administrative fines, as the Turkish
Currency Law, which replaces general
with  specific only
specifies administrative fines. The emphasis by
the Court of Cassation on the direct application

provisions provisions,

of the Turkish Currency Law provisions opens
the door to a broad interpretation for other
chambers as well.

LAW OFFICE



