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On June 13, 2022, the U.S. Supreme Court issued a
decision enabling the district courts to assist only
foreign  governmental or intergovernmental
adjudicative bodies regarding U.S. style discovery
under 28 U.S.C. § 1782 The Court ruling illuminated
the conflict that private adjudicatory bodies,
including private arbitral tribunals, do not constitute
“foreign or international tribunals” in section 1782,
the relevant statute. The Court decision is
concentrated on the literal and legal meaning of the
“foreign or international tribunals”  while
interpreting the historical background.

Before the ruling it was highly debated that whether
the parties to a foreign arbitration proceeding may
avail themselves of the "aid" of the relevant section.

The district courts are sharply divided on the
answering this question, a good number holding that
arbitration panels do qualify as "tribunals" under
1782, and a good number holding that they do not.

According to the Seventh Circuit decision, "A
foreign or international tribunal is ‘within the
meaning of the statute authorizing a district court to
provide discovery assistance to such a tribunal, is a
sponsored, public, or quasi-governmental tribunal,
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13 Haziran’da ABD Yiiksek Mahkemesi 28 U.S.C.
1782’ye gore federal mahkemelerin delil toplama ile
ilgili olarak yalmizca hiikiimete ait veya hiikiimetler
arasit yargisal organlara yardimci olacagini karar
baglamistir. Mahkeme 06zel yargisal organlarin (bu
tamima Ozel tahkim heyetleri de dahildir) 1782°de

(ilgili kanun metninde) gegen “yabanci veya
uluslararast  heyetlerden” sayllmadigma iliskin
uyusmazligr  aydinlatmgtir. Mahkeme karari

“yabanci veya uluslararasi heyetlerin” lafzi ve hukuki
anlamia yogunlasirken, ayni zamanda tarihi arka
plan1 da yorumlamaktadir.

S6z konusu Mahkeme kararindan Once taraflarin
yabanci tahkim yargilamalarinda ilgili boliim uyarinca
yardim alip alamayacaklar1 oldukca tartigmali bir
konu idi.

Bolge Mahkemeleri bu soru cevaplarken oldukca
boliinmiislerdi, biiyiikk bir kismu tahkim kurulunun
heyet olarak  degerlendirilebilecegini  hiikme
baglarken biiylik bir kism1 ise bu degerlendirmeyi
reddediyordu.

Yedinci Temyiz Mahkemesinin kararinda bir yabanci
veya uluslararasi heyetin, kanunun bolge mahkemesini
delil  toplayarak bu heyete yardim etmesini
vetkilendirdigi, sponsorlu, kamusal veya yar



and the term does not include private foreign
arbitration."

However, in the relevant case, Petitioner filed a letter
to dismiss, and the Court ordered dismissal upon
joint stipulation of the parties. Until 2021, the
Supreme Court had not had a chance to make a major
pronouncement regarding this issue.

In the debates, some people argued that
discriminating against private international tribunals
not only does violence to the plain and clear text of
Section 1782, it also fails to give consequence to the
repeatedly re-affirmed public policy favoring
arbitration.

Historically, Section 1782 not only intended to
continue the provision for this assistance but
eliminated the requirement that the international
tribunals be established by agreement to which the
United States is a party. Indeed, the broad term
"international tribunal” was intended to cover all
international arbitral tribunals.

The Supreme Court’s opinion addresses two cases in
which the lower courts permitted discovery under
section 1782. Both cases involved a party seeking
discovery in the U.S. for use in arbitral proceedings
abroad. The first involved allegations of fraud in a
business transaction. ZF Automotive US, Inc., a
Michigan-based subsidiary of a German corporation,
sold two business units to Luxshare, Ltd., a Hong
Kong-based company. After the deal was concluded,
Luxshare claimed that ZF had concealed information
about the business units. The parties had agreed to
private commercial arbitration in Munich subject to
the rules of the German Institution of Arbitration
(DIS). Before commencing arbitration, Luxshare
filed an ex parte application under section 1782 in
the U.S. District Court for the Eastern District of
Michigan seeking information from ZF and two of
its senior officers. The District Court granted the
request. ZF moved to quash the subpoenas, but the
Sixth Circuit Court of Appeals denied the request for
a stay.

In the second case, a Russian investor claimed that
the Lithuanian government improperly expropriated
certain investments while expropriating SNORAS, a
failed Lithuanian bank. The Fund for the Protection
of Investors’ Rights in Foreign States—a Russian
corporation and the assignee of the Russian
investor—initiated proceedings against Lithuania
under a bilateral investment treaty between
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hiikiimetsel bir heyet oldugunu ve terimin ozel yabanci
tahkimi icermedigi ortaya konmustur.

Ancak, ilgili davada Davaci feragatname sunmus ve
Mahkeme taraflarin ortak iradelerini dikkate alarak
davayr  reddetmistir.  2021°¢  kadar  Yiiksek
Mahkemenin bu konu ile ilgili biiylik bir beyanda
bulunma sans1 olmamustir.

Tartismalarda, 6zel uluslararasi heyetlere ayrimcilik
yapmanin 1782. Boliimiin acik ve sade metnini ihlal
etmekle birlikte, tahkime Oncelik vermek sekline
stirekli tekrar edilen kamusal politikay1 da sonugsuz
biraktig1 savunulmustur.

Tarihsel olarak, 1782. Bolim yalnizca yardim
hiilkmiiniin devamim saglamak amacinda degildir,
ayrica uluslararast heyetler kurulurken Birlesik
Devletler ’in de tarafi oldugu bir anlasma yapilmasi
gerekliligini de ortadan kaldirmistir. Dogrusu, genis
bir terim olan ‘“uluslararasi heyet” kavramin tiim
uluslararast tahkim heyetlerini kapsamasi
amaclanmustir.

Yiiksek Mahkeme ilk derece mahkemelerinin 1782
altinda delil toplamaya izin vermesine iliskin iki
davay1 incelemistir. ki davada da taraflardan biri
yurtdisinda tahkim siireci yiiriitiilirken bu tahkim
yargilamasi i¢in A.B.D.’de delil toplatmak istemistir.
Birincisi bir is anlasmasina iliskin sahtecilik iddias1
icermektedir. ZF Automotive US, Inc., Michigan da
mukim bir Alman sirketinin alt girketi, Hong Kong’da
mukim Luxshare, Ltd., sirketine iki birim {iriin
satmistir. Anlasma saglandiktan sonra, Luxshare
ZF’nin birim iriinlerle ilgili bilgi sakladig1 iddiasinda
bulunmustur. Taraflar Miinih’te Alman Tahkim
Enstitlistiniin kurallarinin uygulandigi bir 6zel ticari
tahkim siirecinin yiiriitiilmesi konusunda
anlagsmiglardir. Tahkime baslamadan once, Luxshare
acele itiraz usulii ile 1782. Bolime dayanarak
Michigan Dogu Bolgesi Mahkemesi’'nden ZF ve iist
diizey yoneticileri hakkinda bilgi talep etmistir. Bolge
Mahkemesi talebi kabul etmis ve list Mahkeme ZF nin
itirazina ragmen {ist mahkeme karar1 bozmamaistir.

Ikinci davada, Rus yatirimer Litvanya hiikiimetinin

Snoras adli battk bir Litvanya bankasim
kamulastirirken bazi yatirimlari usulsiizce
kamulagtirdigim1  iddia  etmistir.  Yatirimecilarin

Haklarin1 Yabanci Ulkelerde Koruma Fonu- ve Rus
yatinmcinin iyesi oldugu fon- Litvanya’ya Kkarsi
Rusya ve Litvanya arasindaki ikili anlasma uyarinca
yargisal siireci baglatmistir. Anlagma taraflarin
uyusmazlik konusunu c¢ézemedikleri takdirde dort



Lithuania and Russia. The treaty provides that if the
parties could not resolve their dispute, it could be
submitted to one of four different forums. The Fund
chose anad hoc arbitration pursuant to the
UNCITRAL arbitration rules. The Fund then filed a
section 1782 application in the U.S. District Court
for the Southern District of New York seeking
information from third parties Simon Freakley and
AlixPartners about Freakley’s role as temporary
administrator of SNORAS. The District Court
granted the Fund’s request and the Second Circuit
affirmed.

The Court’s Reasoning

The Supreme Court first determined the phrase
“foreign or international tribunal” in section 1782
includes only governmental or intergovernmental
bodies. The Court then determined that neither of the
arbitral panels in the two cases qualified as
governmental or intergovernmental bodies.

1. Foreign or international tribunal

Section 1782(a) provides in relevant part that:

The district court of the district in which a person
resides or is found may order him to give his
testimony or statement or to produce a document or
other thing for use in a proceeding in a foreign or
international tribunal [...]

Although the Court found that “tribunal” as used in
section 1782 refers to any adjudicatory body, and not
as a synonym for «courty», the word “tribunal” must
be read in context with the words “foreign” and
“international”. The Court explained, the word
“tribunal” should be understood as an “adjudicative
body that exercises governmental authority”.
According to the Court, the word “tribunal” is to be
interpreted as referring to governmental authority
because it is a word with “potential governmental or
sovereign connotations” and, therefore, “foreign
tribunal” refers to a tribunal of a foreign nation.

The Court further stated section 1782, presumes that
the “tribunal” will follow “the practice and
procedure of the foreign country”, which would be
an odd assumption to make about a private
adjudicatory body. The Court found that
“international tribunal” refers to a tribunal involving
or comprising two or more nations, “meaning that
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farkli  yargi  yerinden birinde yargilamanin
goriilebilecegi imkanini tanimaktadir. Fon
UNCITRAL tahkim kurallari uyarinca ad hoc tahkimi
secmistir. Daha sonra Fon New York Giiney Bolgesi
Mahkemesinden {igiincii kisiler olan Simon Freakley
ve Freakley’nin AlixPartners’taki ve gecici ydnetici
olarak SNORAS’taki rolii hakkinda bilgi istemistir.
Bolge Mahkemesi talebi kabul etmis ve {ist mahkeme
de karar1 onamustir.

Mahkemenin Gerekcesi

Yiksek Mahkeme oOncelikle “yabanct  veya
uluslararas1 heyet” kavramimim 1782 kapsaminda
yalnizca hiikiimete ait bir organ veya hiikiimetler arasi
bir organ anlamini igerdigini belirlemistir. Mahkeme
daha sonra tahkim kurullarinin ikisinin de hiikiimete
ait veya hiikiimetler aras1 organ olmadigi kanaatine
varmistir.

1. Yabanci veya uluslararasi heyet

1782.Boliimiin ilgili kismi:
Kisinin ikamet ettigi veya bulundugu bélgedeki bolge
mahkemesi Bolge Mahkemesi kisinin ifadesi veya
sahitligi veya bir belge iiretilmesi veya yabanci veya
uluslararas: bir heyet¢e kullanilmasi i¢in bir karar
verebilir. [...] seklindedir.

Mahkeme 1782. Bolimde bahsedilen ‘“heyet”
kelimesinin herhangi bir yargisal organa atif yaptigini
belirtse de “mahkeme” kelimesinin es anlamlisi
olmadig1 ve heyet kelimesinin yabanci ve uluslararasi
kelimeleri baglaminda degerlendirilmesi gerektigini
ifade etmistir. Mahkeme “heyet” kelimesinin “resmi
yetki kullanan yargisal organ” olarak algilanmasi
gerektigini  belirtmistir. Mahkemeye gore heyet
kelimesi resmi yetkiye atif yapmalidir ¢iinkii bu
kelime “potansiyel resmi veya bagimsiz tinilar
“icermektedir. Bu ylizden aslinda “yabanci heyet”
yabanci bir ulusun heyetine atif yapmaktadir.

Mahkeme ayrica, 1782. Boliimiin heyetin yabanci bir
iilkenin uygulama ve usullerini takip edecegini
varsaymasinin 0zel bir yargisal organ icin garip bir
varsayim olacagini belirtmistir. Mahkeme uluslararasi
heyetin iki veya daha fazla ulusu igerdigini veya
kapsadigini “yani  bu  uluslarin  yargisal



those nations have imbued the tribunal with official
power to adjudicate disputes»; therefore, the terms
“foreign tribunal” and “international tribunal”
complement each other.

The Court also emphasized that “permitting federal
courts to assist foreign and international
governmental  bodies” means  encouraging
“reciprocal assistance”. As stated above, from 1855
until 1964, section 1782 at its antecedents covered
assistance only to foreign “courts”.

When combining laws, Congress established a
Commission on International Rules and Judicial
Procedure to improve the process of judicial
assistance “between the United States and foreign
countries” and “the rendering of assistance to foreign
courts and quasi-judicial agencies”. When, in 1964,
Congress adopted the Commission’s proposed
legislation, which became section 1782, it did not,
according to the Court, “signal an expansion from
public to private bodies, but rather an expansion of
the types of public bodies covered”.

2. What Constitutes a Governmental or
Intergovernmental Adjudicative Body?

The Court stated, when deciding whether an
adjudicative  body is  governmental  or
intergovernmental, the relevant question, is whether
the nations intended to imbue the body in question
with governmental authority. By contrast, it is not
dispositive whether an adjudicative body shares
features of other bodies that look governmental.

Accordingly, the Court found that the arbitration
panel at issue was not a governmental body because
no government was involved in creating or
prescribing its procedures. Although the ad
hoc arbitration panel at issue in the Fund’s dispute
with Lithuania presented a “harder question” for the
Court, it found that neither Lithuania’s presence nor
the treaty’s existence were dispositive because no
governmental authority was conferred on the ad
hoc panel formed pursuant to the treaty. The Court
did not foreclose the possibility that sovereigns
might imbue an ad hoc arbitration panel with official
authority, or that other forms of arbitration, such as
those provided for by the International Centre for
Settlement of Investment Disputes, might be
considered governmental or intergovernmental
adjudicative bodies. Rather, the Court concluded that
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uyusmazliklarda heyete resmi gii¢ bagisladigr”; bu
yiizden yabanci heyet ve uluslararasi heyet
terimlerinin birbirini tamamlar nitelikte oldugunu
belirtmistir.

Mahkeme ayrica “federal mahkemelerin yabanci ve
uluslararast resmi organlara yardim etmesine izin
vermenin” karsilikli yardimi 6zendirmek anlaminda
geldigini vurgulamistir. Yukarida da belirtildigi gibi,
1855’ten 1964’e¢ kadar 1782. Bolim ve miilga
mevzuat yalnizca yabanci “mahkemeleri” kapsamina
almst1.

Kongre yasalarn birlestirirken “ABD ile yabanci
devletler arasindaki” yargisal yardim siirecini ve
yabanci mahkemeler ile yar1 yargisal ajanlara yardim
sunulmasini iyilestirmek i¢in Uluslararasi: Kurallar ve
Yargi Usulleri Komisyonunu kurdu. 1964’te Kongre
Komisyon’un hazirladig: teklifi kabul etti ve boylece
1782. Bolim olustu. Mahkeme’ye gore bu
“kamusaldan 06zel organlara olan bir genisleme
anlamina gelmiyordu, daha c¢ok c¢esitli kamu organlari
bakimindan kapsamin  genislemesi anlamina”
geliyordu.

2. Hiikiimete ait veya hiikiimetler arasi
yargisal organin unsurlari nelerdir?

Mahkeme yargisal bir organin hiikiimete ait veya
hiikiimetlerarasi olup olmadigina karar verilirken ilgili
sorunun; o ulusun s6z konusu organa resmi yetki
tamima niyetinde olup olmadiginda topladigini
belirtmistir. Diger yandan, yargisal bir organin resmi
gorlinen diger organlarla ortak Ozellikler tasiyip
tasimadigi belirleyici degildir.

Buna uygun olarak Mahkeme somut olaya konu
tahkim kurulunun hiikiimete ait bir yargi organi
olmadigin1 ¢ilinkii usullerini belirlemede veya
olusturmada hiikiimetin dahil olmadigini belirtmistir.
Her ne kadar Fon davasi uyusmazliginda ad hoc
tahkim kurulu somut olaya konu olsa da, Litvanya
Mahkemeye daha zor bir soru yoneltmistir. Mahkeme
ne Litvanya’nin varligmin ne de anlasmanin
olmasinin belirleyici olmadigimni ¢linkii szlesmeye
gore ad hoc kurul olusumunda higbir resmi makama
danisilmadigimi  belirtmistir. Mahkeme egemen
devletlerin ad hoc tahkim kurullarina veya 6rnegin
International Centre for Settlement of Investment
Disputes tarafindan saglanarak baska sekilde bir
araya gelen tahkimlerde resmi yetki vermesi
ihtimalinin onlinii kapatmamistir. Bu gibi kurullar
hiikiimete ait veya hiikiimetlerarasi yargisal organlar



a body does not possess governmental authority
simply because nations agree in a treaty to arbitrate
their disputes.

Conclusion

With this ruling The Court has reduced the threat that
parties to private commercial arbitration will face
expensive and protracted discovery or discovery
disputes in the U.S.

This determination is likely in keeping with most
parties’ intent when they enter into an arbitration
agreement, and upholding that intent is one of the
bedrock principles undergirding private commercial
arbitration.

Gonen Law Office is a full-service law firm
practicing international law with the main office in
Ankara and the branches in Istanbul and London. For
more information, please contact:
a.ulug@gonen.com.tr
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olarak degerlendirilebilir. Mahkeme daha g¢ok bir
organin yalnizca uluslar uyusmazliklarini tahkimde
¢ozmek icin anlasti diye resmi yetkiye sahip
olmadigim belirtmistir.

Sonug¢

Mahkeme bu karar ile taraflarin 6zel ticari tahkim
dolayistyla karst karsiya kalacaklart pahali ve
stirincemeli delil toplama veya ABD mahkemelerinde
goriilecek tartigsmali delil toplama riskini azaltmigtir.

Bu karar bir¢ok tarafin tahkim sozlesmesi yapma
iradeleriyle uyum saglayacak ve 6zel ticari tahkimin
mihenk tas1 ilkelerini destekleyecektir.
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