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There are two ways to appoint an expert in
different law systems. In the Anglo-Saxon Legal
System, experts are appointed by the parties; on the
contrary in Civil Law, they are appointed by the arbitral
tribunal. International arbitration brings the two legal
systems together on common ground. In some cases, an
expert is appointed by the arbitral tribunal but mostly it
continues to be appointed by the parties.

In international arbitration, it is a basic rule that
the plaintiff proves its case. From this point, an expert
is one of the tools that parties can apply to prove their
claims.

Experts in international arbitration are required to
write and present expert reports which involve facts,
expert witnesses, and evidence. The purpose of having
expert evidence is to assist and help the arbitral tribunal
in its award. Therefore, the report should be clear and
comprehensible.

Farkli hukuk sistemlerinde bilirkisi atamanin iki
yolu vardir. Anglo Sakson Hukuk Sisteminde bilirkisi
genellikle taraflarca atanirken; Kita Avrupast Hukuk
Sisteminde bilirkisiler hakem heyeti tarafindan atanir.
Uluslararas1 tahkimde bu iki hukuk sistemi ortak bir
paydada bulugmakta ve dolayisiyla bilirkisi bazi
durumlarda hakem heyeti tarafindan atanirken cogu zaman
taraflarca atanmaya devam etmektedir.

Davacinin davasini ispatlamasi uluslararasi tahkimde
temel kaidelerden biridir. Bu anlamda bilirkisi davacinin
ya da davalinin iddiasini ispatlamasi i¢in bagvuracagi en
onemli yap1 taglarindan biridir.

Uluslararas1 tahkimde bilirkisilerden, gergekleri,
tanik ifadelerini ve kanitlari igeren bir rapor yazmalari ve
sunmalar1 beklenir. Bilirkisi goriisiinii almanin amaci
hakem heyetine kararini vermesinde yon gostermesidir. Bu
sebeple rapor agik ve anlasilabilir olmalidir.



Additionally, experts provide oral testimony to
answer questions that may be asked by the tribunal or
the counsel of the opposing party.

By analyzing the example given below we can
detect the features that an expert should or should not
have.

Mr. Lester was an appointed expert by the plaintiff

on a case claiming the costs of alleged disruption and
prolongation of a gas pipeline construction in the
Shetland Islands in Scotland.
The Judge found the expert report of Mr. Lester
unreliable for several reasons. First of all, Mr. Lester’s
report was biased because it only valued one side which
was later perceived as if he was the plaintiff’s advocate.
Besides the Court noted that they cannot consider a
report that has been disowned by its owner.

In light of what we have learned from this
unfortunate experience we can deduce that there are
significant points which should be carefully assessed
while selecting an expert. First of all, the expert should
be chosen among those who have advanced knowledge
or experience in a particular subject or discipline. It’s a
critical point to make sure that the expert is experienced
enough. If that’s not the case a new expert should be
researched or if you are sure on that expert a training
can be provided.

There are certain expectations that is awaited from
the expert. These are implementation of the instructions
given by the arbitral tribunal or party, compliance with
the rules of working principles, comprehensive and
careful preparation of the report, and advanced level of
knowledge about the agreement between parties and
general principals of law. Additionally, the report which
is presented by the expert should have solid reasonings.

Moreover, experts have a duty to give their
unbiased and independent opinion to the arbitral
tribunal. The expert should be reliable, impartial,
without prejudice, good at presentation, and persuasive.
Taking into account that the expert may be appointed by
the party, the expert should prevent being perceived as
an advocate. An expert should refrain from behaviors
that may undermine his/her credibility or may create
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Ek olarak, bilirkisiler hakem heyeti veya karsi tarafca
sorulabilecek sorulara cevap vermek i¢in sozlii ifade verir.

Asagida verilen Ornek olay1r inceleyerek bir
bilirkisinin sahip olmas1 veya olmamasi gercken 6zellikleri
tespit edebiliriz.

Lester, Iskocya’daki Shetland Adalarinda gaz hatti
insaat1 siiresince ugranildigi iddia edilen kesinti ve siire
uzatimi ve buna bagli maliyetlerin tespiti i¢in acilan bir
davada bilirkisilik yapmistir. Mahkeme Lester’in bilirkisi
raporunu cesitli sebeplerden dolayr giivenilir bulmadi.
Oncelikle, Lester raporu hazirlarken tarafli ve onyargili
davranmigtir. Sadece bir tarafin iddialarinin temeline deger
vererek adeta o tarafin avukati haline gelmistir. Ustelik
Mahkeme de sahibince reddedilen bir raporu dikkate
alamayacagin1 belirtti.

Bu talihsiz tecrilbbeden o6grendiklerimiz 15181nda,
bilirkisi seciminde dikkat edilmesi gereken Onemli
noktalar oldugunu sdyleyebiliriz. Her seyden once,
bilirkisi bir konuda ileri seviyede bilgisi ve tecriibesi
olanlar arasindan segilmelidir. Eger degilse yeni bir
bilirkisi bulunmali veya bu bilirkisiyle devam edilecegi
kesinse egitim saglanmalidir.

Bilirkiginin yerine getirmesi gereken bazi kriterler
vardir. Bunlar; bilirkisinin hakem heyeti veya taraf
tarafindan verilen talimatlar1 uygulamasi, c¢alisma
prensiplerine uymasi, kapsamli ve dikkatli bir rapor
hazirlamas1 ve ileri derecede 6zel hukuk bilgisine sahip
veya taraflar arasindaki s6zlesmeye hakim olmasidir. Ayni
zamanda bilirkisinin sundugu gerekceli olmalidir.

Dahasi bilirkisinin hakem heyetine bagimsiz ve
Onyargidan uzak bir goriis sunma gorevi vardir. Bilirkisi
giivenilir, bagimsiz, onyargidan uzak, sunum yetenekleri
gelismis ve ikna edici olmalidir. Tarafca atanabilecegi goz
oniinde bulundurulursa bilirkisi, tarafin avukati olarak
algilanmanin Oniine ge¢melidir. Bilirkisi, bagimsizligina
zarar verebilecek veya boyle bir izlenim uyandirabilecek
her tiirlii davranis ve iliskiden uzak durmalidir. Hemen
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such an impression. Almost in all legal orders, for the
expert to violate its obligation to be impartial has
criminal consequences. For example, preparing a
misleading report is subject to aggravating criminal
investigations.

Universities, databases, rankings, and national or
international sources according to the contents of the
arbitration can be used to select a qualified expert.

The party should give the necessary information about
the case to the expert, and they should discuss the
subjects that require expertise.

During the preparation of the report, significant
issues about the case should be identified. A summary
of the claims of the parties and the background
information should be carried out delicately. In the
expert report, the examined documents must be
submitted at end of the report. Experts should make
their independent analysis and never simply adopt the
information provided by others before making a
research and criticism. If they rely on the analysis
carried out by others, they must give their reasoning.
The expert’s evidence should be based on facts rather
than hypotheses. Analysis that is not within the scope of
the event will be assessed as irrelevant.

In complex matters the usage of graphics,
photographs, and diagrams in the preparation of the
report will solidify and simplify the subject which is
beneficial for both the arbitral tribunal and the parties.

The expert examination can be done in two ways.
The first one is the direct examination. This type of
examination is limited by time and scope. It is done to
emphasize the main lines of the report. Usually, it
happens in the form of the presentation of photos,
graphics, and diagrams in the report.

The second one is cross-examination. It has been
described as the greatest legal engine ever invented for
the discovery of truth by John Wigmore. Aims to detect
errors, misleading, faulty assumptions, and
misconceptions.

During the cross-examination, the aim is to examine the
credibility of the expert which can take hours.
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hemen tiim hukuk diizenlerinde bilirkisinin, tarafsizlikla
ilgili yiikiimliilikklerini ihlal etmesi halinde karsilasacagi
cezai sonuglar diizenlenmistir. Ornegin gercege aykir
rapor hazirlama agirlastirici cezai sorusturmaya tabidir.

Universiteler, veri tabanlari, siralamalar, tahkime
iliskin ulusal ve uluslararasi kaynaklar en yetkin bilirkisiyi
se¢cmek i¢in kullanilabilir. Taraf bilirkisiye dava hakkinda
gerekli bilgileri vermeli ve uzmanlik gerektiren konu
hakkinda tartismalidir.

Raporun hazirlanmasi sirasinda davaya konu énemli
sorunlar belirlenmelidir. Taraflarin iddialar1 ve davanin
arka plan1 Ozetlenmelidir. Bilirkisi rapor hazirlama
stiresince kullandig1 belgeleri raporun altinda sunmalidir.
Bilirkisiler kendi bagimsiz analizlerini yapmalidir ve
hicbir zaman bir bagkasinin verdigi bilgiyi arastirma ve
elestiri yapmadan basit¢e benimsememelidir. Yine de eger
baskalarmin analizlerine dayanacaksa mutlaka sebep
gostermelidir. Bilirkisi raporu hipotezlerdense somut
gercekliklere dayanmalidir. Olayla higbir alakasi olmayan
durum tespitlerinde bulunmak davay1 zayiflatir.

Karmagik konularda rapor hazirlarken konuyu
somutlastiracak ve basitlestirecek grafik, fotograf ve
diyagram kullanim1 hem hakem heyeti hem de taraflar i¢in
Oonemlidir.

Bilirkisi sorgusu iki sekilde yapilabilir. Birincisi
dogrudan sorgudur. Bu tip sorgulama zaman ve kapsam
bakimindan  smurlidir.  Raporun ana  bagliklarini
vurgulamak i¢in yapilir. Genelde rapordaki fotograflarin,
grafiklerin ve diyagramlarin sunumu seklinde gergeklesir.

Ikincisi ise capraz sorgulamadir. Johne Wigmore
tarafindan gercegi ortaya c¢ikarmak icin kesfedilen en iyi
ara¢ olarak tasvir edilmistir. Hatalari, yanlis
yonlendirmeleri, yanlis varsayimlari ve yanilgilar tespit
etmeyi hedefler.

Sorgulama sirasinda bilirkisinin tarafsizligini sorusturulur
ve bu saatlerce stirebilir.



It can be said that cross-examination is a powerful tool
for getting the truth out and determining the facts.
Experts must respond correctly to the leading questions
which demand complete knowledge of the case,
painstaking preparation, and a trained questioning
technique. Also, in international arbitration cross-
examination provides the arbitrators to see the expert in
person. By cross-examination, the arbitral tribunal may
have the opportunity to clarify the points that they have
found unclear in the case.

Although international arbitration doesn’t contain
strict rules, some principles are generally used when
preparing for or conducting a cross-examination. That
signifies its importance of it.

Cross-examination should be directed towards the
evidence and the presentation of the expert’s report. The
expert must have excellent knowledge of the submitted
report and its annexes.

As a conclusion, experts have a vital role in
arbitration. They assist and help the arbitral tribunal in
its award through their knowledge and their ethical
values.
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Capraz sorgunun dogruya ulagsmak icin giiclii bir arag
oldugu soylenebilir. Sadece gercegi ortaya ¢ikarmayi degil

bilineni tespit etmeyi de saglar. Bilirkisi sorulan
yonlendirici sorulara kesinlikle dogru cevap vermelidir.
Bu da dava hakkinda tam bilgi, zorlu bir hazirlanma siireci
ve soru cevaplama teknigi ister. Ayrica uluslararasi
tahkimde capraz sorgu hakem heyetine bilirkisiyi bizzat
gérme imkani tanir.

Capraz sorgu sayesinde hakem heyeti davayla ilgili a¢ik
olmayan hususlart ac¢ikliga kavusturabilir.

Uluslararas1 tahkimde kat1 kurallar olmamasina
ragmen c¢apraz sorguya hazirlanirken veya ¢apraz sorguyu
yonetirken uyulmasi gereken birtakim ilkeler vardir. Bu da
¢apraz sorgunun dnemini gosterir.

Capraz sorgu dogrudan delillere, bilirkisi raporunun
sunumuna yonelik olmalidir. Bilirkisinin verdigi rapora ve
eklerine iliskin st diizey bilgiye sahip olmasi gerekir.

Sonug olarak, bilirkisinin tahkimde hayati bir roli
vardir. Hakem heyetine karar verme siirecinde engin
bilgileri ve etik degerleri ile yardim eder.



