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. Giris

Ticari islemlerden kaynaklanan uyusmazliklarin
¢Ozliimii, sdzlesmelerin hazirlanmasinda en énemli
hususlardan biridir. Ticari islemlerden kaynaklanan
anlagsmazliklar farkli forumlar altinda ¢oziilebilir.
Uluslararas1  ticari iglemlerden  kaynaklanan
uyusmazliklar en sik Uluslararasi Ticaret Odasi
(ICC) Uluslararas1 Tahkim Mahkemesi, Amerikan
Tahkim  Derneginin  (AAA)  Uluslararasi
Uyusmazlik Coziim Merkezi (ICDR), Stockholm
Ticaret Odas1 (SCC), Londra Uluslararas1 Tahkim
Mahkemesi (LCIA) ve Isvicre Ticaret Odalar1 gibi
tahkim kurumlarina ¢éztimlenmektedir.

Hemen hemen her tiirlii ticari sozlesmeden dogan
uyusmazliklarla ilgilenen bu kurumlara ek olarak,
belirli bir sektoriin taleplerine goére ayarlanmis
birkag¢ 6zel tahkim mekanizmasi da bulunmaktadir.
Bu tiir tahkim kurumlar1 "emtia tahkimleri" olarak
bilinir. Bu tahkim hizmetleri, 6zellikle Londra'daki

I. Introduction

Resolution of conflicts arising from business
transactions is one of the most critical
considerations in drafting commercial contracts.
Disputes stemming from commercial transactions
can be resolved under different forums. Disputes
arising from international commercial transactions
are most frequently submitted to such arbitral
institutions as the International Chamber of
Commerce (ICC) International Court of
Arbitration, the American Arbitration Association's
(AAA) International Centre for Dispute Resolution
(ICDR), the Stockholm Chamber of Commerce
(SCC), the London Court of International
Arbitration (LCIA), and Swiss Chambers of
Commerce.

In addition to the institutions that deal with disputes
arising from virtually any type of commercial
contracts, there are several specialized arbitral



bliyiik liman merkezlerinde bulunan ticaret
birlikleri tarafindan saglanmaktadir. Londra;
Rafine Seker Dernegi (RSA), Yagli Tohumlar ve
Yag Birlikleri Federasyonu (FOSFA), Londra
Metal Borsasti (LME), Londra Denizcilik
Hakemleri Birligi (LMAA) ve Hububat ve Yem
Ticareti Birligi (“GAFTA”) gibi sektorde
derinlesmis kurumlara ev sahipligi yapmaktadir.

Verimlilikleri, dayali
uzmanliklari nedeniyle emtia tahkimleri, tacirler

arasinda da giiven ve itibar olusturmustur. Bunun

hizlann ve  sektore

bir gostergesi olarak, GAFTA ve FOSFA
tahkimlerinin Londra'daki yillik emtia
tahkimlerinin  %70'inden fazlasin1 biinyesinde

barindirdigi tahmin edilmektedir.

Bu yazimizda GAFTA standart maddeleri, GAFTA
Tahkim prosediir ve
asamalarina genel bir bakis sunacagiz.

siireci, karar sonrasi

Anahtar Kelimeler:  Uluslararas1  Tahkim,
Hububat ve Yem Ticareti Birligi, GAFTA Kurallar
no. 125

1. Genel Bakis

Hububat ve Yem Ticareti Dernegi; 1971 yilinda
kurulmus, sozlesme  formatlann (“GAFTA
Sozlesmeleri”), tahkim yoluyla uyusmazlik

cozlimleri, ticari teamdiiller ve {iyeler arasi is
birligini saglamak suretiyle hububat, hayvan yemi,
bakliyat ve piring ticareti yapan uluslararasi
sirketleri desteklemeyi amag¢ edinmis bir meslek
birligidir.

Halihazirda, GAFTA Sozlesmeleri, diinya tahil
ticaretinin %80'inden fazlasin1 ve hayvan yemi
ticaretinin Onemli bir bolimiinii kapsamaktadir.
GAFTA iiyeleri arasinda tahil ve yem maddeleri
iireticileri ve tiliccarlari, acenteler, gemi simsarlar1
ve armatorler, bilirkisiler, piyasa analistleri, hukuk
firmalar1 ve diger sirketler bulunmaktadir. GAFTA,
Londra’da kurulmus ve merkezi Londra’da olsa da
etkisi uluslararas1 diizeyde yiiksek olan bir
kurulustur. Bugiin GAFTA, 100 iilkede 1900'den
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mechanisms adjusted for the demands of a
particular industry. Such arbitral institutions are
known as "commodity arbitrations." They are
provided by trade associations located in big port
hubs, specifically in London. London is home to
such industry specific institutions as the Refined
Sugar Association (RSA), the Federation of Oils,
Seeds and Fats Association (FOSFA), the London
Metal Exchange (LME), the London Maritime
Avrbitrators Association (LMAA), and the Grain and
Feed Trade Association (“GAFTA”).

Due to their efficiency, swiftness, and industry-
based expertise, commodity arbitrations have built
trust and credibility among traders. By way of
illustration, it has been estimated that GAFTA and
FOSFA arbitrations cover over 70% of annual
commaodity arbitrations in London.

This article will provide a general overview of
GAFTA standard clauses, proceeding, procedure,
and post-decision stages of GAFTA.

Key Words: International Arbitration, Grain and
Feed Trade Association, GAFTA Rules no. 125

I1. General Overview

The Grain and Feed Trade Association, established
in 1971, is a professional association that aims to
support international companies engaged in grain,
animal feedstuffs, pulses, and rice trade by
providing contract formats (“GAFTA Contracts”),
dispute resolution through arbitration, commercial
practices and cooperation between members.
Presently, GAFTA Contracts cover more than 80%
of the world's trade in cereals and a significant
proportion of trade in animal feeds. Among
GAFTA members are grain and feedstuff producers
and traders, agents, shipbrokers and ship-owners,
surveyors, market analysts, law firms, and other
companies. Although GAFTA was founded and
continues to be based in London, its influence is
very much present at the international level. Today,
GAFTA is an international trade association with
over 1900 members in 100 countries. When joining,
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fazla {iyesi olan uluslararasi bir ticaret birligidir.
Uye olurken, iiyeler asagidaki kategorilerden
birinde siniflandirilir: (1) Piyasada ana sirket olarak
ticaret yapan iiyeler; (2) Aracilar; (3) Mifettisler;
(4) Hakemler ve Arabulucular; (5) Bireyler; (6)
Analistler; (7) Profesyonel hizmet firmalart; (8)
Diger iyelerin subeleri ve (9) Fumigasyon
Operatérleri. Uyelik; GAFTA'nin ticaret politikasi
ve bilgi hizmetleri, uyusmazlik ¢éziimi, Ticaret
Gilivence Programi, Miifettisler ve Analist Kayitlar
vb. gibi tiim hizmetlerine erigim saglar.

GAFTA, tahil ve yem islemlerinde tutarlilik ve
tekdiizelik saglamay1 amaglayan bir dizi standart
kural  gelistirmigtir.  GAFTA
Sozlesmeleri, basta miicbir sebepler, grev ve
yasaklama maddeleri, malin noksanligi halinde

sozlesme ve

fiyat indirimini 6ngdren kalite ve fiyat indirimi
maddeleri, yeniden satis igin temerriit hiikkiimleri ve
teminatlar olmak tizere hububat ithalat-ihracat
islemlerine iliskin tiim konular1 kapsamaktadir.
Tiim GAFTA Sozlesmeleri, 125 Sayili GAFTA
Tahkim Kurallarimi  (“Tahkim  Kurallar1”)

icermektedir.

I11. 125 No’lu Kurallar Kapsaminda Tahkim
125 No'lu GAFTA Tahkim Kurallari, mallarin
kalitesi ve durumu ile ilgili konulardan
kaynaklanan anlagmazliklari ve ayrica GAFTA
Sozlesmeleri’'nden kaynaklanan diger ihtilaflar
kapsar. Tahkim Kurallari’nin duragan olmamasi ve
zaman zaman degisikliklere ugramasi, bu kurallarin
tahil ticareti uygulamalarindaki gelismelere ayak
uydurmasini saglar. Tahkim Kurallari’nin en son
sirimiic 1 Mart 2022'de yiiriirliige girmistir.
Anlasmazligin  ¢6ziimiine taraflarin  sdzlesme
tarihindeki giincel Tahkim Kurallar
uygulanmaktadir. GAFTA Soézlesmeleri’nin her
biri, sozlesmeyi GAFTA Tahkimine tabi kilan bir
tahkim sart1 igermektedir.
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members are classified in one of the following
categories: (1) Members who trade as principals in
the market; (2) Brokers; (3) Superintendents; (4)
Arbitrators & Mediators; (5) Individuals; (6)
Analysts; (7) Professional firms of services; (8)
Branches of other members; and (9) Fumigation
Operators. Membership provides access to all of
GAFTA’s services, such as its trade policy and
information services, dispute resolution, the Trade
Assurance Scheme, Superintendents’ and Analysts’
Registers, etc.

GAFTA has developed a range of standard
contracts and rules aimed at ensuring consistency
and uniformity in grain and feed transactions.
GAFTA Contracts cover the whole spectrum of
issues related to import-export transactions in grain,
particularly, force majeure, strike and prohibition
clauses, quality and price allowance clauses
envisaging price reductions in case of the goods'
deficiency, default clauses for resale, and cover. All
GAFTA Contracts incorporate, GAFTA Arbitration
Rules No. 125 (“Arbitration Rules”).

I11. Arbitration Under Rules No. 125

GAFTA Arbitration Rules No. 125 cover disputes
arising from issues related to the quality and
condition of goods, as well as any other disputes
stemming from GAFTA Contracts. The Arbitration
Rules are not static; they undergo changes from
time to time, which keep them up-to-date with
developments in grain trade practices. The latest
version of the Arbitration Rules came into effect on
March 1, 2022. The current edition of the
Avrbitration Rules at the date of the parties' contract
applies for settling the dispute. Each of GAFTA
Contracts contains an arbitration clause making the
agreement  subject to GAFTA Arbitration
incorporated in Arbitration Rules
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IV. 125 No'lu GAFTA Kurallar1 kapsaminda
GAFTA Tahkimi nasil baglatilir?

Tahkim prosediirii, zarar goren tarafin karsi tarafa
davayr baglatma niyeti hakkinda bir bildirim
gondermesiyle baglar. Bildirim genellikle davaci
tarafindan Onerilen bir hakemin adinm1 da igerir.
Davali bagka bir hakem tayin eder, {iglincii hakem
ise GAFTA tarafindan atanir. Alternatif olarak
taraflar, uyusmazligi GAFTA tarafindan atanacak
tek bir hakeme havale etmeyi kabul edebilirler. 125
No’lu GAFTA Kurallari m.3” gore:

“Uyusmazlik (Madde 3.2've gére atanan) iig
hakemden olugan bir heyet tarafindan veya her iki
taraf da kabul ederse, tek bir hakem (3.1 maddesi
uyarinca atanan) tarafindan goriilecek ve karara

baglanacaknr.” Buna ek olarak, Tahkim
Kurallar’'nin  3.7. Maddesi uyarinca sadece
GAFTA Nitelikli Hakemler hakem olarak

atanabilecektir.

Uygulamada, bir uyusmazligin toplam siiresi
nadiren alti1 aydan fazla siirmektedir. Bununla
birlikte, mallarin kalitesi ve durumu ile ilgili
anlagsmazliklarda, Tahkim Kurallar’'nin  2.1.
Maddesi, davanin, nihai analiz sertifikasmin davaci
tarafindan alindigi tarihten itibaren en ge¢ 21 giin
iginde acilmasi gerektigini belirtir.

Yargilama, taleplerin, diger belgelerin ve kanitlarin
karsilikli iletilmesiyle yazili olarak veya nadiren
talep halinde yiiz yilize durusma seklinde
gerceklestirilebilir. Taraflar ¢ogu zaman, c¢esitli
nedenlerle daha az maliyetli oldugu i¢in yazili
prosediirii sozlii olana tercih ederler: lk olarak,
mahkemenin sahsen toplanmasina gerek yoktur ve
davanin  gortisiilmesi e-posta ve/veya posta
aligverisi yoluyla yapilabilir. Ikincisi, yiiz yiize
durusmalar  Londra'daki GAFTA  ofisinde
yapildigindan, taraflar, yliksek miktarda olabilecek
seyahat masraflarindan kag¢inmak icin yazil
yargilamay1 tercih edebilirler. Taraflar tabii olarak
sozlii durugma talep edebilir, ancak bu yalnizca
hakem heyetinin dava igin gerekli gordiigii takdirde
yapilacaktir.  Covid-19 pandemisi  nedeniyle
GAFTA, siirecin maliyetini 6nemli 6lciide azaltan
sanal durusma imkani getirdi. Fakat yine de birinci
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IV. How to initiate a GAFTA Arbitration under
GAFTA Rules No.125?
The arbitration procedure commences by an
aggrieved party sending a notice about its intention
to start the proceeding to the respondent. The
notification usually contains the name of an
arbitrator suggested by the claimant. The
respondent appoints another arbitrator, while the
third arbitrator is appointed by GAFTA.
Alternatively, the parties can agree to refer the
dispute to a sole arbitrator to be appointed by
GAFTA. GAFTA Rules No.125 Art.3 says that:
“The dispute shall be heard and determined by a
tribunal of three arbitrators (appointed in
accordance with Rule 3.2) or, if both parties agree,
by a sole arbitrator (appointed in accordance with
clause 3.1).” In addition to that, Pursuant to Article
3.7 of the Rules, only GAFTA Qualified Arbitrators
can be appointed as an arbitrator.
In practice, the entire time-span of a dispute rarely
takes more than six months. In the disputes
concerning the quality and condition of goods,
Article 2.1 of the Rules provides that the claim must
be made no later than 21 days from the date of the
receipt of the final certificate of analysis by the
claimant.
The proceedings may take place either in written
form by exchanging claims, other documents, and
evidence, or in rare cases, in the form of an oral
hearing. Most often, parties prefer the written
procedure to an oral one, as it is less costly for
several reasons: First, there is no need for the
tribunal to meet in person and the discussion of the
case can take place by exchanging emails and/or
post. Second, since the oral hearings are conducted
at the GAFTA office in London, the parties may opt
for the written proceeding in order to avoid
significant travel expenses. The parties may
request an oral hearing, but it will only be held if
the tribunal considers it necessary for the case. Due
to the pandemic, Gafta has made provision for
virtual oral hearings, which significantly reduces
the cost of the process. However, it is noteworthy
that in the first-tier arbitration, awards are usually
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kademe tahkimde kararlarin genellikle yazili dava
beyan1 ve taraflarca sunulan diger kanitlar
temelinde verilmesi bagvurucular i¢in ehemmiyet
arz etmektedir.

V. GAFTA Kararna Itiraz

GAFTA Tahkiminin diger kurumsal ticari
tahkimleri arasindaki temel farklardan biri, hakem
kararina itiraz etme imkanidir. Taraflardan her biri,
asagidaki kosullara uyulmasi kosuluyla, bir temyiz
kuruluna bagvurarak verilen karara itiraz edebilir:
Kararin verildigi tarihten sonraki 30. giin 6glen
12'den ge¢ olmamak iizere, temyiz eden: (i)
GAFTA’ya bir bildirimi
ulagtiracaktir, (i) diger tarafa temyiz niyetini
bildirecek ve bir kopyasinin GAFTA tarafindan
(i) ve GAFTA’nm
temyiz masraflari, TUcretler ve diger harclar
nedeniyle gereken bedelini de yatirmis olacaktir.
Aksi takdirde, bagvuran tarafin temyiz hakkindan
feragat etmis oldugu varsayilir ve basvuru
reddedilir. 1lk kademe tahkim kararinin bir hakem
tarafindan yapildigi durumlarda temyiz kurulu iig
iiyeden olusur. {lk kademede karar ii¢lii hakem
heyeti tarafindan verilmisse, temyiz kurulu bes
iiyeden olusur.

Kurumsal temyiz sistemi, ¢ogu tahkim kuralimin
Oongordiigli yargi denetimine kiyasla zaman ve
maliyet agisindan verimlidir. Genel olarak, kararin
kurumsal temyizi, tahil ve yem ticareti gibi dar
anlamda uzmanlik gerektiren alanlar i¢in 6nem arz
etmektedir. Yargisal denetimden farkli olarak
kurumsal temyiz, kararin, tahil iiriinleri ticaretinin
Ozellikleri konusunda wuzman olan hakemler

yazili temyiz

alinmasini  saglayacaktir,

tarafindan incelenmesine imkan tanimaktadir.

VI. GAFTA Kararmn icrasi

Gafta Tahkim Kurallari, nihai hakem kararina
uymaya zorlayan benzersiz bir icra
prosediirii 6ngdrmektedir. Tahkim Kurallari’nin
24.1. Maddesi’ne gore:

GAFTA tahkiminin taraflarindan birisinin bu
kurallara uygun olarak verilmis nihai hakem
kararina uymay1 ihmal etmesi ya da reddetmesi

taraflar
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rendered on the basis of the written statement of
cases and other evidence submitted by parties.

V. Challenging the Award of GAFTA

One of the main differences of GAFTA Arbitration
from other institutional commercial arbitrations is
the possibility to appeal the award of the tribunal.
Either party may appeal against an award to a board
of appeal provided that the following conditions are
complied with:

Not later than 12 noon on the 30th consecutive day
after the date on which the award was made the
appellant shall: (i) ensure that a written notice of
appeal is received by Gafta, (ii) serve a notice of his
intention to appeal on the other party and ensure
receipt of a copy by Gafta, and (iii) ensure Gafta
have received cleared funds of the appeal deposit
stated on the award of arbitration on account of the
costs, fees and expenses of the appeal.

Otherwise the right of appeal shall be deemed to be
waived and barred under the Arbitration Rules.
Boards of Appeal comprise three arbitrators where
the initial award was made by the sole arbitrator or
five arbitrators, if the first-tier award was rendered
by a three-person arbitral panel.

The internal appeal is more time and cost efficient
than the judicial review that most of the arbitral
rules provide for. In general, the internal challenge
of the award is important for such narrowly
specialized fields as grain and feedstuffs trade:
unlike the judicial review, the institutional appeal
process can ensure that the award will be reviewed
by arbitrators who are experts in the specifics of the
grain commodities trade.

VI. Enforcement of the Award of GAFTA
Acrbitration Rules prescribe a unique enforcement
procedure coercing the losing party to comply with
the adverse decision of arbitrators. Article 24.1 of
the Arbitration Rules provides:

In the event of any party to an arbitration or an
appeal held under these Rules neglecting or
refusing to carry out or abide by a final award of the
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durumunda GAFTA Konseyi, GAFTA’nin internet
sitesinde bu ihmal veya ihlali paylasabilir ve/veya
tiyelere veya diger oOrgiitlere gonderilmek {izere
sirkiiler hazirlatabilir veya ayni etkiyi verecek
uygun baska bir bildirimde bulunabilir. Bir bagka
ifade ile karara uymayan taraf kara listeye alinarak
diger tyelere bildirilebilmekte ve bdylece so6z
konusu iiye ileride kuracagi ticari iligkileri riske
atmamak uymaya
zorlanmaktadir

adina hakem  kararina

VII.  Ucretler

Tahkim talebine konu uyusmazlik bedeli ne olursa
olsun, hak talebinde bulunandan, iddia agilir
acilmaz bir depozito 6demesi istenecektir. Dava 3
hakemden olusan bir heyet tarafindan goriiliirse,
depozito miktari:

Her iki taraf da liye oldugunda 12.000 £

Bir taraf iiye olmadiginda 13.500 £

Her iki taraf da liye olmadiginda 15.000 £

Dava tek bir hakem tarafindan goriilecekse:

Her iki taraf da liye oldugunda 8,000 £

Taraflardan biri iiye olmadiginda 9.700 £

Her iki taraf da liye olmadiginda 11.400 £

VIII. Sonucg
Oncelikle ve olarak GAFTA, tacirler
tarafindan ve tacirler i¢in olusturulmus dar anlamda
uzmanlagmis bir kurumdur ve tahil alaninda
uluslararasi ticarete iliskin tiim konular1 kapsar
yapidadir. Bu nis uzmanlagmanin dogal bir sonucu
olarak, GAFTA'min tahkim mekanizmasi
olarak bu tiir bir ticaret i¢in hazirlanmis ve
kurgulanmistir.  GAFTA  Tahkim’de zaman
sinirlar;, Onemsiz bir gecikmenin bile Onemli
zararlara yol acgabilecegi bu tiir ticaretin bu
niteligini de gbéz Online almaktadir. EK olarak
taraflar GAFTA Tahkimi igin davalarini sunarken,
meselelerinin yalmzca hukuk ve usul meselelerinde
degil; ayn1 zamanda ticari hususlarda da son derece
profesyonel ve bilgili hakemler tarafindan karara
baglanacagindan emin olmaktadirlar.

€sas

Ozel
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tribunal or board of appeal made under these Rules,
the Council of Gafta may post on the Gafta Notice
Board, Web-site, and/or circulate amongst
Members in any way thought fit notification to that
effect. In other words, the party that does not
comply with the award can be blacklisted and
reported to other members, and thus, the member in
question is forced to comply with the arbitrator's
decision in order not to risk the commercial
relations to be established in the future.

VII.  Fees

Regardless of the final cost of the arbitration, the
claimant will be asked to pay a deposit as soon as
the claim is filed. If the case is heard by a tribunal
of 3 arbitrators, the amount of the deposit will be:
£12,000 when both parties are members
£13,500 when one party is a non-member
£15,000 when both parties are non-members

If the case will be heard by a single arbitrator:
£8,000 when both parties are members
£9,700 when one party is a non-member
£11,400 when both parties are non-members

VIII.  Conclusion

Firstly and mainly, GAFTA is a narrowly
specialized institution that was created by and for
traders. It embraces the whole spectrum of issues
relating to international trade in grains. As a natural
result of this niche specialization, the arbitral
mechanism of GAFTA is crafted and adjusted
exclusively for this type of trade. GAFTA
Arbitration time limits take account of the nature of
this type of trade, where even an insignificant delay
may cause significant damages. Additionally, when
submitting their case for GAFTA Arbitration, the
parties can make no doubt that their matter will be
adjudicated by arbitrators who are highly
professional and well-versed, not only in questions
of law and process, but also in particularities of
trade.
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Gonen Hukuk, Ankara Istanbul ve Londra ofisleri Gonen Law is a full-service Turkish law firm
tizerinden miivekkillerine hukuki hizmet saglayan having offices in Ankara, Istanbul and London.
bir hukuk biirosudur. Birgok is sektoriinde With unique experience in many business sectors,
benzersiz deneyime sahip olan ekibimiz, yerel ve our team has significant expertise working on local
uluslararasi diizeyde 6nemli bir uzmanliga sahiptir. and international transactions. In this context,
Bu baglamda, GAFTA Tahkim Kurallar1 uyarinca Gonen Law Firm, which has experience in many
¢oziimlenmis birgok uyusmazlikta gorev almis bir  disputes resolved in accordance with the GAFTA
birikime sahip olan Gonen Hukuk Biirosu Arbitration Rules, continues to provide fast and

miivekkillerine bu alanda da hizl1 ve kaliteli hizmet high-quality services to its clients in this field as
sunmaya devam etmektedir. well.
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