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1. Giris

Tahkim, devlet yargisina alternatif olarak sunulan
bir uyusmazlik ¢6ziim metodudur. Bu yol, taraflari
devlet yargisindan daha hizli bir sekilde ¢oziime
kavusturdugu i¢in milletlerarasi uyusmazliklarda
cokca tercih edilip, Ozellikle uluslararas: ticaret
gibi hizli kararlar gerektiren alanlarda 6nem
kazanmaktadir.

Tahkim, her ne kadar hizli bir yontem olarak
goriilse de bazi durumlarda hakem heyetlerinin
olusturulmasi uzun siirebilmekte ve bu da tahkim
siirecini uzatabilmektedir. Bu durum, taraflarin
hizli midahale talebi ve ihtiyati tedbirlere
hiikkmedilmesi istegi de gergeklesemez hale
gelmesine yol acabilmekteydi.

Ihtiyati tedbirler, uyusmazlik konusunda kesin
hiikme varilincaya kadar olusabilecek muhtemel
zararlarin davanin seyrini etkilemesini 6nlemek,
baska bir deyigle, dava sonucunu miimkiin oldugu

1. Abstract

Arbitration is a dispute resolution method
presented as an alternative to state courts. This
method is generally preferred in international
disputes and gains importance in areas that
require quick decisions, such as international
commercial law, since it provides faster
solutions than state courts.

Even though arbitration is seen as a quick
method, establishment of the arbitral tribunals
can take time in some cases and this can
eventually prolong the arbitration process. This
situation could hinder the realization of quick
intervention and interim relief requests of the
parties.

Interim reliefs are means of protection applied to
prevent any possible damages which might
occur before the final verdict from affecting the
course of the proceedings, in other words, to
secure the outcome of the case as much as



kadar giivence altina alabilmek i¢in bagvurulan bir
koruma aracidir.

Taraflarin  gecici tedbirlerden kisa siirede
yararlanmasin1  giliglestiren  bu  durumun
Onlenebilmesi i¢in tahkim kurumlar “Acil Durum
Hakemi” ad1 altinda yeni bir imkan sunmaktadir.
“Acil Durum Hakemi” kurumu olmasaydi, ortak
iradeleri tahkim olan taraflar suf gecici
tedbirlerden yararlanabilmek i¢in devlet yargisina

basvurmak zorunda kalabilecekti.

Anahtar Kelimeler: Milletleraras1 Tahkim, Acil
Durum Hakemi, Tahkim ve Devlet Yargisi,
Ihtiyati Tedbir

2. Acil Durum Hakemi

Acil durum hakemi tabiri ilk olarak Uluslararasi
Anlagmazlik  Coziim  Merkezi (“ICDR”)
tarafindan kullanilmistir. Daha sonra ise bu tabir
pek cok kurum tarafindan kabul gérmiistiir. 2012
yilinda Uluslararas1 Ticaret Odasi’nda (“ICC”)
kullanilmasinin akabinde acil durum hakemi
terimi diinya ¢apinda taninmaya baslamig, daha
sonra ise iilkemizde yayginlagmasi neticesinde
2016 yilinda Istanbul Tahkim Merkezi’nin
(“ISTAC”) girerek tahkim
uygulamasindaki yerini almustir.

kurallarina

2.1. Acil Durum Hakemlerinin Hukuki Statiisii

Acil durum hakemlerine taninan yetkinin kapsami
ve hitkmettikleri kararlarin hem hakem heyeti hem
de devlet mahkemeleri tarafindan degistirilebilir
nitelikte olmasi, acil durum hakemlerinin verdigi
kararlarin yargisal niteligi konusunda tartigmalara
sebep olmaktadir. Hatta bu sorun, acil durum
hakemlerine  hakem sifatiyla  yaklasilmasi
konusunda bile soru isaretleri olugsmasina sebep
olmaktadir. Amagsal yaklagimla bakildiginda, acil
durum hakemlerinin gegici tedbir karar1 verme
konusunda hakemlerle ayn1 yetkilere sahip oldugu
ve tarafsizlik unsuru a¢isindan da aralarinda bir
fark bulunmadigi dolayisiyla da aymi yargisal
fonksiyona sahip olduklarn goriilebilecektir.

G GONEN
/4 LAW OFFICE

possible until a final verdict on the dispute is
reached.

In order to resolve this issue, which makes is
difficult for the parties to benefit from interim
reliefs in a timely manner, arbitration
institutions offer a new facility under the name
of “Emergency Arbitrator”. Without the
“Emergency Arbitrator”, the parties whose joint
will is resorting to arbitration would have to
apply to the state courts just to be able to benefit
from the interim measures.

Key Words: International  Arbitration,
Emergency Arbitrator, Arbitration and State
Jurisdiction, Interim Relief

2. Emergency Arbitrator

The term emergency arbitrator was first used by
the International Centre for Dispute Resolutions
(“ICDR”). Later, this term was accepted by
many institutions. With the use of this term in
International Chamber of Commerce (“ICC”) in
2012, it started to be recognized globally and
became prevalent in our country following and
consequently took its place in the arbitration
practice by entering the Istanbul Arbitration
Center (“ISTAC”) rules in 2016.

2.1. Legal Status of Emergency Arbitrators

The scope of the power granted to emergency
arbitrators and the reversable nature of their
decisions by both arbitral tribunal and state
courts cause discussions on the judicial nature of
the decisions given by emergency arbitrators.
Moreover, this issue even raises questions
regarding the arbitrator title of the emergency
arbitrators. When perceived from teleological
view, it can be seen that the emergency
arbitrators have the same powers when granting
interim reliefs and that there is no difference in
regards to the impartiality between the
emergency arbitrators and the arbitrators, hence
they actually hold the same judicial function.



Ancak yine de verilen kararlarin taraflar igin
baglayici niteligi g6z 6niinde tutulmalidir. Verilen
kararlar sozlesme niteligini haizdir ve taraflarin bu
kararlara uygun olmayan davranislari sdzlesmeye
aykiriligi meydana getirecektir.

Bu tartismalar dogrultusunda acil durum
hakemlerinin de hakem olarak kabul edilmesi
gerektigini  diisiinmekte verebilecekleri
kararlari nihai nitelikli ve gegici nitelikli kararlar
olmak tizere ikiye ayirmaktayiz. Acil durum
hakemleri tarafindan verilen gecici tedbirler
genellikle; kanitlarin korunmasini ve statiikonun

vE

siirdiirilmesini  saglayamaya ve uyusmazligin

agirlagsmasini 6nlemeye yoneliktir.
3. Hakemlerin Intiyati Tedbirlere
Hiikmedebilme Yetkisi

Uluslararasi tahkimin bir¢ok konusuna i¢ine alan
ve uluslararasi tahkim uygulamasini aydinlatan 10
Haziran 1958 tarihli Hakem
Kararlarinin Tamnmasi ve Icrasi Hakkindaki New
York Sozlesmesi (“New York Sozlesmesi”) ile 21
Nisan 1961 tarihli Milletleraras: Ticari Hakemlik
Hakkindaki Sozlesmesi  (“Cenevre
Sozlesmesi”), hakemlerin  gecici koruma
tedbirlerine hiikmetmelerine iliskin bir hiikiim
icermedikleri gibi bunu engelleyen bir hiikiim de
bulundurmamaktadir.  Devletler
Vatandaslar Yatirnm
Uyusmazliklarimin -~ Coziimlenmesi  Hakkinda
Sozlesme (“ICSID”) ise 47.maddesinde! hakem
heyetlerinin gecici tedbir karar1 vermesi konusuna

Yabanci

Cenevre

ve  Diger

Devletlerin Arasindaki

deginmektedir.

Giincel gelismeler, hakemlerin gecici koruma
karar1 verebilme yetkisini destekler sekilde
seyretse de aslinda hakemlerin gegici koruma
karar1 verebilmesi yeni bir durumdur. Birlesmig
Milletler Uluslararas: Ticaret Hukuku Komisyonu
(“UNCITRAL”), 1985 yilinda UNCITRAL
Model Kanunu’nu getirmis olup, 2006 yilinda
degisiklige bu  model

ugrayan kanun,
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However, the binding nature of the decisions
should also be taken into account. The decisions
have the characteristics of a contract and any
actions of the parties which are in contrary to the
decisions will constitute a breach of contract.

In the light of these discussions, we consider the
emergency arbitrators should be accepted as
arbitrators and we divide the decisions of that
emergency arbitrators into two categories which
would be awards and interim reliefs. Interim
reliefs granted by emergency arbitrators
generally aim to protect the evidence, maintain
the status quo and prevent the aggravation of the
dispute

Interim

3. Arbitrators’ Power to Grant

Reliefs

“The New York Convention on the Recognition
and Execution of Foreign Arbitral Awards dated
10 June 1958” (the “New York Convention”)
and “the Geneva Convention on International
Commercial Arbitration of 21 April 1961” (the
“Geneva Convention), which encompasses
various points of international arbitration and
enlightens the international arbitration practice,
do not contain any provisions on the power of
arbitrators to grant interim reliefs, however they
also do not contain any provision to the contrary.
The International Centre for Settlement of
Investment Disputes (“ICSID”) refers to the
power of arbitral tribunals to grant interim
reliefs in its Article 47.

The competency of arbitrators to grant interim
reliefs is a pretty new situation even though the
recent developments are progressing in a way
supporting the power of arbitrators to grant
interim reliefs. The United Nations Commission
on International Trade Law (“UNCITRAL”)
introduced the UNCITRAL Model Law in 1985,
which was amended in 2006 and enabled the
arbitrators to grant interim reliefs in the

1 “Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so require,
recommend any provisional measures which should be taken to preserve the respective rights of either party. ”
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benimsendigi iilkelerde hakemlere ihtiyati
tedbirlere hiikmedebilme olanagi saglamistir.?
Bahsi gegen model kanun, serbest bir se¢im
modeli getirerek gecici hukuki korumanin hem
devlet mahkemelerinden hem de hakemden
istenebilecegini diizenlemistir. Ihtiyati tedbir
yetkisi, bazi tilkelerde hala devlet mahkemelerine
aittir. Turk hukukunda, UNCITRAL Model
Kanunundan esinlenerek hazirlanan 4686 sayili
Milletlerarasi Tahkim Kanunu’nun (“MTK?”), 6.
maddesinde hakemlerin ihtiyati tedbir ve ihtiyati
haciz karar1 verme yetkilerinin oldugunu
belirtilmektedir® Her ne kadar  devlet
mahkemeleri ile birlikte hakemlere de ihtiyati
tedbirlere hilkkmedebilme yetkisi verilmis olsa bu
yetkinin bazi sinirlart bulunmaktadir. Hakemler,
ticlincii kisileri etkileyecek veya icra organlarinin
yetki alanina girecek kararlar veremeyeceklerdir.
Bu yonde kararlar1 devlet mahkemelerinin
vermesi hakem heyetinin  yetkisine halel
getirmeyecek ve MTK’nin 6. maddesi uyarinca
hakem sozlesmesine de aykirilik teskil
etmeyecektir.

4. Acil Durum Hakemleri ve Devlet Yargisi

Acil durum hakemlerine bagvurulmas: da tipki
tahkime basvurulmasinda oldugu gibi taraf
iradesine baglidir. Acil durum hakemleri miinhasir
yetkiye sahip degildir. Acil durum hakemlerine
yapilan basvuru ve bu kapsamda talep edilen
tedbirler, yargi yolunu kapatmayacak ve taraflarin
devlet mahkemelerine yapacaklar1 basvurulari
engellemeyecektir. Bu durum, ICC Tahkim
Kurallarimin 29. maddesinin 7. fikrasinda agik¢a
belirtilmektedir?,

Taraflarin  uyusmazliklarin
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countries in which this model law, was adopted.
Aforementioned model law, by introducing a
free choice model, sets forth that interim reliefs
can be requested both from state courts and the
arbitrator. The power to grant interim reliefs,
still remains with the state courts in some
countries. In Turkish law, the International
Arbitration Law No. 4686 (“MTK”), which was
inspired by the UNCITRAL Model Law, states
in its Article 6 that the arbitrators have the power
to grant interim reliefs and decide on
precautionary attachment. Although both the
state courts and the arbitrators were also given
the power to grant interim reliefs, there are some
limits to this power. Arbitrators cannot make any
decisions which might affect the third parties or
which might fall under the jurisdiction of the
executive bodies. Interim relief decisions of the
state courts will not prejudice the competency of
the arbitral tribunal and pursuant to Article 6 of
the MTK it will not constitute a violation of the
arbitration agreement.

State

4. Emergency Arbitrators and

Jurisdiction

Resorting to emergency arbitrators is subject to
the will of the parties, just like resorting to
arbitration. Emergency arbitrators do not have
exclusive authority. Resorting to emergency
arbitrators and the measures requested within
this scope, will not block the judicial remedy and
prevent the parties from resorting to the state
courts. This fact is clearly stated in Article 29/7
of ICC Rules of Arbitration. In order for the
parties to resort to arbitration for resolution of

2 UNCITRAL Model Kanunu’nun 17.maddesinin 1.fikrasinda taraflarca aksi kararlastirilmadik¢a hakemlerin

ihtiyati tedbirlere hitkmedebilecegi belirtilmektedir.

3 “The Emergency Arbitrator Provisions are not intended to prevent any party from seeking urgent interim or
conservatory measures from a competent judicial authority at any time prior to making an application for such
measures, and in appropriate circumstances even thereafter, pursuant to the Rules. Any application for such
measures from a competent judicial authority shall not be deemed to be an infringement or a waiver of the
arbitration agreement. Any such application and any measures taken by the judicial authority must be notified

without delay to the Secretariat. ”

4 “The Emergency Arbitrator Provisions are not intended to prevent any party from seeking urgent interim or
conservatory measures from a competent judicial authority at any time prior to making an application for such



¢Oziimii amaciyla tahkim yoluna bagvurmasi igin
bu konudaki iradelerini agik¢a belirtmis olmalari
sarti aranmaktadir. ISTAC Acil Durum Hakem
Kurallarimin 1. maddesinin 3. fikrasinda da
taraflarin devlet mahkemelerinden gegici hukuki
koruma talebinde bulunabilecegini
belirtilmektedir.®

Taraflar, tahkim basladiktan sonra da devlet
yargisina bagvurma hakkina sahiptir. Acil durum
hakeminin verecegi kararin gegici nitelik arz ettigi
ve uyusmazligin esasina bakacak hakem
kurulunun verilen kararla bagli olup olmamakta
serbest oldugu, bir¢ok tahkim kurumu kuralinda
belirtilmektedir. ICC  Tahkim Kurallarinin
29.maddesinin 3.fikrasinda® kurulacak hakem
heyetinin acil durum hakemi tarafindan verilen
hiikkiimle  bagli  olmadigi, dilerse  hikmii
degistirebilecegi, iptal  edebilecegi  veya
sonlandirabilecegi belirtilmektedir.

UNCITRAL Model Kanunu ise taraflarca aksi
kararlastirilmadik¢a, hakemlerin uygun gordiigii
gecici hukuki koruma tedbirlerine
hiikmedebilecegini belirterek hakemlere genis bir
takdir yetkisi vermigtir. Her ne kadar 1996 tarihli
Ingiliz Tahkim Kanunu (“ingiliz Tahkim
Kanunu”), UNCITRAL Model Kurallar1 temel
alinarak hazirlanmig bir kanun olsa da hakemlerin
hukuki ~ koruma tedbirlerine  hiikkmedilmesi
konusunda model kanundan farkli bir anlayis
benimsemistir. ingiliz Tahkim Kanunu’nun 38. ve
39.maddeleri’ taraflarca  aksi
kararlastirilmadik¢a hakemlere sadece kanunda

uyarinca,

ongoriilen tipte gecici onleme karar1 verme yetkisi
taninmigtir. Dolayisiyla ilgili kanun maddeleri,
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disputes, their will for arbitration must be
explicitly stated. Article 1/3 of ISTAC
Emergency Arbitrator Rules also states that
parties can request interim reliefs from state
courts.

The parties also have the right to resort to state
courts after the commencement of the
arbitration. It is stated in the rules of many
arbitration institutions that the decisions of the
emergency arbitrator are temporary and the
arbitral tribunal who deals with the merits of the
dispute is at liberty to whether to be bound by
such decisions or not. Article 29/3 of ICC
Avrbitration Rules states that the arbitral tribunal,
which is established later, is not bound by the
decisions given by the emergency arbitrator and
can modify, reverse or annul the decision it if it
wishes to do so.

The UNCITRAL Model Law, on the other hand,
grants the arbitrators a wide discretionary power
by stating that the arbitrators can decide on the
interim reliefs as they deem appropriate, unless
the parties agree otherwise. Even though the
British  Arbitration Act dated 1996 (the
“Arbitration Act”) is a law based on
UNCITRAL Model Law, and it has deviated
from the model law in regards to the arbitrator’s
power to grant interim reliefs. Pursuant to
Article 38 and 39 of the Arbitration Act, unless
otherwise agreed by the parties, arbitrators are
only authorized to the grant interim reliefs that
are prescribed by law. Therefore, the relevant
provisions narrow the power of arbitrators to

measures, and in appropriate circumstances even thereafter, pursuant to the Rules. Any application for such
measures from a competent judicial authority shall not be deemed to be an infringement or a waiver of the
arbitration agreement. Any such application and any measures taken by the judicial authority must be notified

without delay to the Secretariat.”

S “Bu Ek’teki Kurallar, Acil Durum Hakemi tayini icin yapilan basvurudan énce veya sonra taraflarin,
mahkemelerden gegici hukuki koruma talebinde bulunmasini engellemez. Béyle bir durum, tahkim anlasmasina
aykirilik teskil etmez, tahkim anlasmasindan veya Acil Durum Hakemine basvurma hakkindan feragat anlami

tasimaz.”

6 “The emergency arbitrator’s order shall not bind the arbitral tribunal with respect to any question, issue or
dispute determined in the order. The arbitral tribunal may modify, terminate or annul the order or any

modification thereto made by the emergency arbitrator.”
7 https://www.legislation.gov.uk/ukpga/1996/23/data.pdf
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hakemlerin verebilecegi ihtiyati tedbir kararlarim
sinirli  hale getirerek hakemlerin bu konuda
yetkilerini daraltmaktadir. Ayrica, ingiliz Tahkim
42.maddesi  uyarinca  devlet
mahkemeleri hakemlerin vermis oldugu gegici
koruma kararlarinin icrasina hitkkmedebilecektir.

Kanunu’nun

Tahkimin yogun olarak tercih edildigi ticari
davalar incelendiginde, yakin tarihli bir dava olan
SRS Middle East FZE v Chemie Tech DMCC?®
davasinda Ingiliz Ticaret Mahkemesi’nin yabanci
mahkemelerin gegici tedbir kararlarimin taraflar
arasindaki tahkim anlagmasini ihlal ettigi yoniinde
bir karara vardigi goriilmektedir.

Ingiliz Tahkim Kanunu'nun 44. maddesinde,
devlet mahkemelerinin tahkim uygulamasina
miidahale edebilecegi alanlar belirtilmektedir. 44.
maddenin 2.fikrasinda siralanan konularda devlet
mahkemelerinin karar verebilmesi i¢in hakem
heyetlerinin yetkisiz olmasi ya da yetkili olsa bile
etkili karar veremeyecek durumda olmasi
gerekmektedir.

5. Sonug¢

Uyusmazlik ¢éziimlerinde, hizli karar verilmesini
gerektiren ihtiyati tedbir konusunda mahkemeler
ve hakem heyetlerinin yavas hareketleri, acil
durum hakemligi kurumunu giindeme getirmistir.
Hukmedecegi tedbirler ile delillerin, taraflarin ve
mevcut durumun korunmasi konusunda karar
verebilecek olan bu acil durum hakemligi
kurumunun ilk 6nce hakem sayilip sayilmayacagi,
daha sonra da verdigi kararlarin yargisal niteligi
konusundaki bazi tartismalara yer verdik. Bu
tartigmalara  iligkin  yorumda  bulunmadan,
yukarida bahsi gecen anlagsmalar ve Kurallar
uyarinca acil durum hakemlerine hakemlerle
benzer yetkilerin verildigini soyleyebiliriz. Hukuk
diinyasinda meydana gelen her yenilikte oldugu
gibi bu kurumun da yarattig1 baslica sorunlar
vardir.
Tahkim
hakemlerin

taraflara
devlet

yargilamasi  sirasinda,

kararlarina karsi
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grant interim reliefs by limiting the type of
interim reliefs they can grant. In addition to that
pursuant to the Article 42 of the Arbitration Act,
state courts can order a party to comply with
peremptory orders given by the arbitrators.

An examination of commercial cases, in which
arbitration is generally preferred reveals that in
the recent case of SRS Middle East FZE v
Chemie Tech DMCC, the English Commercial
Court ruled that foreign court decisions of
interim reliefs violated the arbitration agreement
between the parties.

Article 44 of the Arbitration Act specifies the
areas in which the state courts can intervene in
arbitration practice. In order for state courts to
decide on the matters listed in paragraph 2 of the
Article 44, arbitral tribunals must be
unauthorized or must be unable to make
effective decisions, even if the arbitral tribunal
is authorized.

5. Conclusion

In the dispute resolution, the slow movements of
the courts and arbitral tribunals regarding the
interim relief issue which requires swift decision
making, have brought the institution of
emergency arbitration to the agenda. We have
mentioned some discussions regarding the
emergency arbitrators, who can decide on the
measures with the aim of protecting the
evidence, the parties and the status quo, their
legal status, whether they will be regarded as
arbitrators or not, Without commenting on these
discussions, we can say that that emergency
arbitrators are granted similar powers with the
arbitrators  through  the  aforementioned
agreements and rules. As with every innovation
in the legal world, there also are some major
problems created by this institution.

During the arbitration process, parties can resort
to state courts for remedies against the arbitral

8 https://www.bailii.org/ew/cases/EWHC/Comm/2020/2904.html
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mahkemelerine basvuru yolu a¢ik olmasi durumu
acil durum hakemlerinin kararlar1 i¢in de
gecerlidir. Devletlerin kendi tahkim kanunlari,
hakemlerin ve mahkemelerin yetki alan1 agisindan
farklilik gosterebilmektedir. Ozellikle
milletlerarasi tahkim uygulamasi sirasinda, taraf
devletlerin kabul ettigi tahkim kanunlar
incelenerek kanunlarda ongoriilen simirlara ve
sartlara uyulmaktadir.

Hakem heyetlerinin yargi yetkisinin ve hakemlere
son yillarda verilen gecici tedbirlere hiikmetme
yetkisinin siirlarii  ¢gizen tahkim kanunlari,
mahkeme  miidahalelerinin  de  smirlarim
biinyesinde barindirmaktadir. Kanunlarm
ozellikle bu hususa deginmesinin sebebi, devlet
mahkemelerinin muhtemel miidahalelerini tahkim
sOzlesmelerine aykirilik olusturmasini
engellemektir. UNCITRAL gibi Birlesmis
Milletlerce kabul edilen s6zlesmelerin ve Tahkim
Kanunu gibi yerel diizenlemelerin yani sira Ingiliz
Ticaret Mahkemesi basta olmak tizere c¢esitli
mahkemelerin vermis oldugu kararlar da bu
konuya 1s1k tutmaktadir. Acil durum hakemlerinin

verecegi  kararlara devlet mahkemelerinin
midahalede bulunma hakk: bulunmaktadir.
Ayrica, devlet mahkemeleri,  verecekleri

kararlarda acil durum hakem kararlarina atifta
bulunabilmektedir. Acil durum hakem kararlari,
uyusmazliklarin ¢6ziimii sirasinda farkli bir yorum
getirerek hem hakem heyetlerine hem de devlet
mahkemelerine destek olmaktadir.
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awards and similarly they can resort to remedies
against decisions of emergency arbitrators as
well. Arbitration laws adopted by states may
differ in terms of jurisdiction of the arbitrators
and the state courts. In particular, during the
international arbitration practice, arbitration
laws adopted by the state parties are examined
and the stipulated limits and conditions are
complied with.

Arbitration laws, which draw the limits for the
jurisdiction of the arbitral tribunals and the
power of the arbitrators to grant interim reliefs,
also set forth the limits for the intervention of the
state courts. The reason for regulating this
particular issue is to hinder the possible
interventions of the state courts from
constituting a breach of arbitration agreements.
In addition to the agreements accepted by the
UN such as UNCITRAL and the local
regulations such as the Arbitration Act,
decisions given by different courts, especially
the English Commercial Court, clarifies this
issue. State courts have the right to intervene in
the decisions of emergency arbitrators.
Moreover, state courts can refer to emergency
arbitrator awards in their own decisions.
Therefore, emergency arbitrator awards assist
both arbitral tribunals and the state courts by
bringing a different interpretation during the
dispute resolution process.
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