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I. GIRIS

Ucgiincii kisi finansmani ¢ok uzun zamandir
kullanilmakta olsa da ilk olarak ortaya ¢ikisi
mahkeme nezdinde hak talebinde bulunmak igin
yeterli finansal kaynaga sahip olmayan sirketleri
destekleme amaciylaydi. Ancak son zamanlarda
kapsami uluslararas1 tahkim gibi farkli yargi
alanlarina kadar genislemis durumda. Yiiksek
miktarda talep ve kararlari bilinyesinde
barindiran uluslararast tahkim bu anlamda
tclnci kisi finansorler i¢in oldukea c¢ekici bir
alan olusturmaktadir. Diinyada Diinya Ticaret

Odasi “1ce),
Londra Denizcilik Hakemleri Birligi
(“LMAA”) ya da Uluslararas1 Yatinm

Anlagmazliklarinin C6ziim Merkezi (“ICSID”)
gibi farkli kurumsal tahkim merkezlerince
binlerce davanin yiiriitiilegeldigi uluslararasi
tahkim, genellikle bir tarafin  hukuki
masraflarmin  timiinii  veya bir kismim
tistlendikten sonra kararin belirli bir miktarini
kazanan iiglincii kisi finansorler i¢in bilyliyen bir
alan teskil etmektedir. Ugiincii kisi fonlarmin

I. INTRODUCTION

Although third-party funding has been used for
a long time, it was originally devised to support
companies that did not have enough financial
assets to pursue claims in courts. However,
recently its extent has broadened to different
types of jurisdictions such as international
arbitration. Due to involving high-value claims
and awards, international arbitration has
become an attractive area for third-party
funders. With thousands of cases being
administered by several arbitral institutions
around the world such as International Chamber
of Commerce (“ICC”), London Maritime
Arbitrators Association(“LMAA”) or
International Centre for  Settlement of
Investment Disputes (“ICSID”) international
arbitration is a thriving industry for third party
funders who typically earn an agreed amount of
the award after financing all or a part of one
party’s legal costs. While usage of third-party
funding has become an undeniable fact, it is still



kullanim1 yadsinamaz bir gercek haline gelmis
olsa da bu yol |wuluslararasi tahkim
yargilamalarinda hala nispeten yenidir. Bu
baglamda, isbu makale tiglincii kisi finansman
mekanizmasimi agiklamayr ve uluslararasi
tahkimdeki faydali yanlarin1 ve dezavantajlarini
analiz etmeyi amaglamaktadir.

Anahtar Kelimeler: Uluslararasi
Finansman, Uclincii Kisi, Masraf

Tahkim,

I1. UCUNCU FINANSMANI

ANLAYISI

Kisi

“Ucretsiz 6gle yemegi diye bir seyin
olmamasi tartismal bir ifade olmaya devam
ediyor. Ama iicretsiz tahkim diye bir sey
olmadig tartismasizdir.”

Uciincii kisi finansmanin temelinde tahkimle
ilgili olmayan ama uyusmazligin bir tarafina
yargilama ticret ve masraflarimi karsilamak
amactyla finansman saglayan iiciincii bir kisi yer
almaktadir. Bu finansman ylikiimliliigiiniin
karsiliginda finansor, tazminat hiikmiiniin belirli
bir ylizdesini almaktadir. Aksi bir durumda,
misterisi  kaybederse finansér yatirimini
kaybetmekte ve geri alamamakta ama yine de
ticretlerden  sorumlu  olmaktadir.  Tahkim
yargilamasinin ~ sona  ermesiyle  birlikte
finansoriin alacagi miktar1 hesaplamanin farkl
yollart bulunmaktadir. Genellikle, iiglincii kisi
finansorleri  uyusmazligin  finansmanindaki
masraf ve risklere bagli olarak tazminat
hiikmiiniin %15 ile 50 araliginda bir miktarini
talep etmektedir veya finansoriin alacagi miktar
yargilama neticesinde nihai Kkarar verildikten
sonra finansor tarafindan yapilmis ilk yatirimin
belirli bir rakamla carpilmasiyla
hesaplanmaktadir. Bu kapsamda, iiglincli kisi
finansmant tahkim yargilamalariin
masraflarini karsilayabilen sigorta
sOzlesmelerinden farkli olarak temel anlamda
bir yatinmdir. Bir uyusmazlig1 finanse etmek
uluslararasi tahkim yargilamalari, kurallar1 ve
diizenlemeleri ile uluslararasi finans hakkinda
bilgi sahibi olmayr gerekli kilmaktadir. Bu
sebeple, uluslararas1 bir tahkim yargilamasini
finanse edip etmemeye Kkarar verirken
finansorler davanin tiim verilerini ve mali
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relatively new in international arbitration
proceedings. In view of this, this article aims to
explain the mechanism of third-party funding
and to analyze its beneficial factors and
drawbacks in international arbitration.

Key Words: International Arbitration, Funding,
Third Party, Costs

Il. THE CONCEPT OF THIRD-PARTY
FUNDING

“That there is no such thing as a free lunch
remains a debatable statement. But that
there is no such thing as a free arbitration is
not”. !

Third-party funding essentially involves a third-
party who is not involved in an arbitration but
provides funds to a party to the dispute in order
to cover the legal fees and expenses. In return
for this financial liability, the financier receives
a certain percentage of the finally awarded
compensation. In the opposite case, should the
client lose, the funder loses its investment and
cannot recover it but will still be liable for the
fees. There are different ways to calculate the
amount that the funder will receive after the
finalization of the arbitration proceeding.
Generally, third-party funders demand a share
of the awarded compensation in the range of
15% to 50% depending on the costs and risks
involved in funding the dispute, or the
compensation the funders receive is calculated
by multiplying the funder’s initial investment by
a certain number after the final award has been
rendered. In this context, third-party funding
essentially is an investment, which is a different
concept from insurance contracts which may
cover the costs of arbitral proceedings.
Financing a dispute requires different arrays of
knowledge of international  arbitration
proceedings, rules and regulations and at the
same time international finance. Therefore,
while deciding whether to fund an arbitration
proceeding, funders conduct a detailed

Yves Derains, ‘Foreword’ in ICC Institute of World Business Law and others , (ICC, 2013)



risklerini degerlendirip kapsamli bir arastirma
yapmaktadirlar.

I1l. TAHKIMDE
FINANSMANI

UCUNCU Kisi

[1k baslarda, iigiincii kisi finansmanina siipheyle
yaklasilmaktaydi. Finansman sgirketinin fon
saglanan taraf adina hak talebinde bulunmasinin
mesru sayilip sayillamayacagt en Onemli
soruydu. Teinvar S.A ve digerler v. Arjantin
davasinda Uluslararast Yatirim
Uyusmazliklariin Coziim Merkezi, tiglincii kisi
finansmanin yasal siirdiiriilebilirligi konusunda
Onemli sorularla karsilasti. S6z konusu davada
davali taraf, davacilar ile yatirim sirketi arasinda
yargilama masraflarim1  karsilamaya  dair
yapilmis finansman sdzlesmesiyle davacinin
haklarmi/gikarlarini ti¢iincii bir kisi olan yatirim
sirketine devretmis oldugunu, bu durumun da
hakem heyetinin  yargilama  yetkisini
etkileyebilecegi  yoniinde  bir itirazda
bulunmustu. Ancak hakem heyeti finansman
sozlesmesinin  tahkimden Once mevcut
oldugunu ve bu nedenle teknik olarak
yargilamanin zarar gormedigine dikkat ¢ekerek
davalinin bu itirazini reddetmisti. (“Teinver
S.A., Transportes de Cercanias S.A. ve
Autobuses Urbanos del Sur S.A. v. Arjantina
Cumhuriyeti, ICSID Dava No. ARB/09/17)

Her seye ragmen uluslararasi tahkim alaninda
ticlincii kisi finansmani1 son on yilda hizli bir
artig gostermistir. Bunun ilk ve en 6nemli sebebi
uzun siiren uluslararasi tahkim yargilamalarinin
agir masraflaridir. Bu sebeple taraflar ya mali
yeterlilige sahip olmadiklar1 i¢cin ya da kendi
mali kaynaklarin1 ve fonlarmmi yargilamalara
yatirmak ic¢in hevessiz olmalar1 nedeniyle bu
tarz yargilamalarda yer almak konusunda
isteksiz davranmaktadirlar. Elbette, kisilerin bu
isteksizliginde genel ekonomik krizin etkisini de
gdz ard1 etmemek gerekir. Ikinci olarak, tahkim
yargilamalarinin ~ kesin olmayan sonuglari
taraflar1 isteksiz kilmaktadir. Ancak, tgiincii
kisi finansorler ‘kaybetme’ riskinin yOniini
degistirmekte bu da taraflar1 tahkim davalan
agmaya tesvik etmektedir.
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investigation and assess all the facts and the
financial risks of the case.

I11. THIRD-PARTY
ARBITRATION

FUNDING IN

At first, third-party funding was viewed with
suspicion. Could it be considered legitimate, the
way the funding company pursues claims on
behalf of the funded party was the golden
question. In Teinver S.A et al v. Argentina, the
Arbitration Tribunal of International Centre for
Settlement of Investment Disputes was faced
with important questions relating to the legal
sustainability of the funding. In the case in
question, the respondent raised an objection
saying that a funding agreement between the
claimants and an investment company
concerning the financing of the litigation
expenses of arbitration could potentially impact
the tribunal’s jurisdiction, as the claimant has
transferred the rights/interests to a third-party
(an investment company). However, the tribunal
rejected the respondent’s argument and noted
that the funding agreement existed prior to filing
of the claims in the arbitration, hence,
technically, its jurisdiction remained intact.
(“Teinver S.A., Transportes de Cercanias S.A.
and Autobuses Urbanos del Sur S.A. v. The
Argentine  Republic, ICSID Case No.
ARB/09/1”)

Regardless, third-party funding in international
arbitration has increased rapidly in the last
decade. The first and most obvious reason of this
is the heavy costs of lengthy proceedings in
international arbitration. Because of this, parties
may be reluctant to engage in such proceedings,
either because they lack the financial capacity to
do so, or because they are unwilling to invest
their own finances and funds in the proceedings.
Certainly, the effect of the global economic
crises on this reluctancy. should not be
disregarded. Secondly, the uncertainty of the
result of the arbitral proceedings cause the
parties to be reluctant. However, third-party
funders shift the risk of ‘losing’ the case and this
incentivize the parties to initiate arbitral
proceedings.



IV. FINANSMAN SURECI

Uciincii kisi finansmaninin temelinde tahkim
vasitastyla talepte bulunmak isteyen tarafin mali
olarak finansal bir destege ihtiyag duymasi
yatmaktadir. Ugiincii kisi finansér yalmzca
yargilamanin finansmanina yatirim yapmakta
olup temel uyusmazlikta herhangi bir rolii
bulunmamaktadir. Bu sebeple, finansorler
uyusmazlik ¢ozildiikten veya bir karar
verildikten sonra yatirimlarindan bir karsilik
alma amacindadirlar. Tahkim yargilamasinin
masraflarindan  kaynakli risklerden dolay1

finansorler mali destek saglamaya karar
vermeden Once kapsamli bir arastirmaya
girismektedirler.

Uciincii kisi finansman1 arama siireci taleplere
ve finansorlere gore degiskenlik gostermekle
birlikte genellikle davaci veya davacinin avukati
finansorlerle iletisime gegmektedirler. Diger bir
yol olarak davacilar ve avukatlari kendilerini bir
finansorle tanistirmalari igin bir simsar ile de
calisabilmektedirler. Davaci veya davaci tarafin
avukati olan kimse uyusmazligin herhangi bir
asamasinda; tahkim yargilamasi baslamadan
once, tahkim yargilamasinin devam ettigi sirada
veya tenfiz davasi i¢in fon gerekiyorsa hakem
kararmin verilmesinden sonra fon
arayabilmektedirler. Ancak, ¢ogu davada
uyusmazligin olabildigince ilk safhalarinda
finans6ér aramak tim taraflar igin faydali
olacaktir.

Potansiyel bir finansér bulunmasinin ardindan
davaci veya davacinin avukati dava ile ilgili
finansoriin bir temsilcisi ile miizakere edecektir.
Eger dava finansoriin sartlarin1 sagliyorsa fon
saglamayi kabul etmeden 6nce finansor dikkatle
ve detayli bir sekilde davanin tiim yonlerini
analiz edip degerlendirecektir. Asagida ii¢iincii
kisi finansmani i¢in faydali olabilecek ©n
hazirlik niteliginde bir liste yer almaktadir:

e Finansorler kendi paylarmi hakemlerce
verilen karara gore aldiklari i¢in tazminat
icermeyen  davalara  fon  saglama
olasiliklar1 diisiik olup genellikle davanin
sonucu ile ilgilenmektedirler.

e Bir tahkim yargilamasmin finansmani
yiiksek riskli bir yatinm oldugu igin,
finansdrler bu yatirim igin tatmin edici bir
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V. THE PROCESS OF FUNDING

The rationale of third-party funding is based on
financial necessity of a party seeking funds to
sponsor their claims in an arbitration
proceeding. The third-party funder only invests
in the financing of the proceedings and has no
role in the substantive dispute. Thus, the funders
have the hopes of getting a return for their
investment once the dispute is settled or an
award is rendered. Because of the potential risks
due to the costs of arbitral proceedings, the
funders undertake an extensive research before
agreeing to provide funding.

The process of seeking third-party funding
varies between claimants and funders, but
usually a claimant or a claimant's lawyer
approaches the funder. Claimants and their
lawyers may also work with a broker to
introduce them to a funder. A claimant, or a
claimant's lawyer, may seek funding at any
stage of a dispute: before an arbitration has
commenced, during the course of the arbitration
proceeding or after an award has been rendered,
if funds are required to pursue enforcement
action. However, in many cases, approaching a
funder at the earliest possible stage in the
dispute will be beneficial for all parties.

After finding a potential funder the claimant or
the claimant's lawyer will usually discuss the
claim with a representative of the funder. If a
claim meets the funder's criteria, then before
agreeing to provide funding, the funder will
carefully and thoroughly analyze and assess all
aspects of the claim. The following is a useful
preliminary checklist for the process of third-
party funding:

e Funders are unlikely to provide funding
for cases that do not involve damages
because funders receive their share
according to the award rendered. They
are primarily interested with the
outcome.



karsilik talep edeceklerdir. Daha kiigiik
davalarin  finansmaninda uzmanlagmig
olmadiklar: siirece finansorler, genellikle
tazminat miktarinin 10 milyon sterlinin
iizerinde oldugu davalara fon saglamayi
tercih etmektedirler.

Finansorler yiiksek basari sansi talep
edecektir. Davay1 kendileri ayr1 bir sekilde
analiz edecek ve yalnizca davaya
giivendikleri zaman fon saglayacaklardir.
Finansorler davali tarafin talepler,
masraflar  ve faizleri karsilayip
karsilayamayacagini bilmek isteyecektir.
Aym zamanda Ozellikle davali taraf bir
devlet oldugunda finansér séz konusu
devletin tahkim kararlarina iliskin 6deme
geemisini  bilmek isteyecektir. Tenfiz
edilme riski énemli bir konu oldugundan
finansor ayrica malvarliklarinin nerede yer
aldigim bilmek isteyecektir.

Yerel kanunlara  gére  finansman
saglamaya izin verilip verilmedigi
belirlenecegi icin tahkim yeri 6nemlidir.
Finansman saglanmasi tenfizi engellemek
i¢in kullanilabilecek kamu diizeni itirazina
gerekee olusturabilecegi icin tenfiz yeri de
ayrica onemli olacaktir.

UCUNCU KiSI FiINASNMANININ
AVANTAJLARI

Adalete Erisim

Sadece genel masraflar degil ayrica
hakemlerin iicretleri ve diger harcamalar
icin odeme yapildigindan uluslararasi
tahkim  yargilamalarinda  yargilama
giderleri artmaya meyillidir. Bu sebeple
s6z konusu masraflar finansal bir engel
teskil edip tahkime erisim engellerini
agirlastirmaktadir. Bu baglamda tgclincii
kisi finansmani adalete erigimi
kolaylastirmaktadir.

Uciincii  kisi finansman1 mali olarak
gligsiiz ve dezavantajli konumda olan
taraflara yardimci olmaktadir. Gergekten
de fonlarm biyilikligi ve mevcudiyeti
bakimindan taraflar esit konumda
olduklarinda yargilama da esit diizlemde
gerceklesebilecektir. Giliglii bir davasi
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¢ Since funding an arbitration is a high-risk

investment, funders will demand a
satisfying return for their investment.
Unless they specialize in funding smaller
claims, funders will generally only fund
cases where likely damages are assessed
at £10 million plus.

Funders will require good prospects of
success. They will undertake their own
separate analysis of the claim and only
fund it if they have confidence in it.
Funders will want to know if the
respondent is able to meet the claim,
costs and interest. Also, and particularly
where it is a State, the funder will want
to know what its payment record is in
relation to arbitration awards. The funder
will also want to know where assets are
situated since enforcement risk is a key
concern.

The seat of the arbitration is important
since it will determine whether funding is
permitted under local law. The place of
enforcement will also be important as
provision of funding may be used to raise
public policy arguments to deny
enforcement.

V. THE ADVANTAGES OF THIRD-

PARTY FUNDING

Access to Justice

. Legal costs tend to increase in

international arbitral proceedings, as they
do not only pay for common expenses, but
also arbitrators’ fees as well as other
expenditures. Those costs can therefore
constitute a financial barrier and
exacerbate  difficulties to  access
arbitration. In this respect, third-party
funding eases access to justice.

. Third-party funding helps impecunious or

disadvantaged parties. Indeed, when
parties to the dispute are in equal terms in
terms of size and availability of funds, the
litigation could take place on equal
grounds as well. Despite a very strong case,



olmasma karsin yeterli fonlara sahip
olmama bir tarafin tahkime -erigimini
engelleyebilir. Boyle bir durumda,
finansman uygulamalar1 daha kiigiik
sirketlerin  kars1 tarafla esit sekilde
miicadele etmesini saglayip adalete erisimi
saglamaktadir.

3. Yeterli fonlara sahip olmayanlar haricinde
iclincti kisi finansmani, tahkim i¢in yeterli
fonlara sahip olmalarina ragmen tahkime
ilk etapta yiiklii miktarda fon kullanmak
istemeyen kisiler tarafindan da tercih
edilmektedir. Zira tahkim sonucunun
belirsiz olmasi nedeniyle taraflar uzun bir
stireci baslatmaya tereddiitle
yaklasabilmektedirler.  Uciincii  kisi
finansmani1 bu kisilerin de davaya bagh
masraf yiikiinii disaridan temin etmelerini
saglamaktadir.

B. Ugciincii Kisi Finansmam Tecriibe

Kazandirir

Uciincii kisi bir sirket oldugu igin kazanma
sansinin  olmadigina inandigr bir davay1
desteklemesi  olasilik  dahilinde  degildir.
Cogunlukla tgiincii kisi finansorlerin davayi
inceleme ve davanin gii¢lii ve zayif noktalarini
degerlendirmeye yardimci olan kendi 0zel
hukuk uzmanlari bulunmaktadir. Bu nedenle
finansorler taktiksel tavsiyelerde bulunmak ve
belirli bir davada ikinci bir goriis saglamak i¢in
iyl bir konumdadirlar. Bu sartlar altinda fon
arayan taraf davasinda yeniden bir strateji
olugturma sansina da sahip olacaktir.

VI. UCUNCU KiSi FINANSMANININ
DEZAVANTAJLARI

A. Gizlilik

Ucgiincii kisi finansérlere basvuruda bulunurken
kacinilmaz olarak 1ilgili finansorlerle gizli
belgelerin  ve  hukuki tavsiyelerin  de
paylasilmas1 gerekecektir, zira bir finansoriin
“6n konusma” sathasinda gizli bilgilere ulasma
ihtiyact ~ olacaktir.  Dolayisiyla  davasimi
potansiyel bir finansore sunarak talepte bulunan
taraf gizliligi riske atmaktadir. Bu nedenledir ki
bu erken safhalarda bir gizlilik anlasmasi
yapmak mantikli olacaktir.
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a lack of funds might prevent the smaller
party to access arbitration. In such a
situation, funding arrangements allow
smaller companies to put up an equal fight
against their opponents and provides
access to justice.

3. Aside from parties who do not have
adequate funds, third-party funding is also
preferred by parties who despite having
sufficient funds do not want to use a

substantial amount of funds at the
beginning of arbitration. Since the
outcome of an arbitration is highly

uncertain, parties might hesitate to initiate
a lengthy procedure. Thus, third-party
funding also enables these persons to
outsource the burden of costs tied to the
claim.
B. Third-Party Provides
Experience

Funding

Since a third-party is a business entity, it is not
likely to support a claim which it thinks to have
no chance of success. Third-party funders often
have their own legal experts who help them
assess the legal claims and evaluate the strength
and weakness of the claims. Hence, funders are
in a good position to give tactical advice and
provide a second opinion on a given case. As a
result, the party seeking a fund will have an
opportunity to re-strategize his/her case under
these circumstances.

V1. THE DISADVANTAGES OF THIRD-
PARTY FUNDING

A. Confidentiality

Applying to third-party funders will invariably
involve sending privileged documents and legal
advice. A funder will need to be provided with
confidential information at the “preliminary
chat" stage. Hence, a claimholder submitting its
case to a potential funder, puts confidentiality at
risk, which might result in its violation. It is
therefore sensible to enter into a non-disclosure
agreement at this early stage.



B. Cikar Catismalan

Hakemlerin bagimsizligit ve tarafsizliginin
gerekliligi uluslararasi diizeyde taninmakta ve
her kurumsal kuralda yer almaktadir.
Finansoriin ~ varligi tahkim yargilamasinin
etkinligini riske atacak sekilde hakemlerden
birisinin ¢ikar ¢atismasi i¢inde olmasina neden
olabilecektir. Ornegin, ayni finansoriin yer
aldig1 davalarda iist liste ayn1 hakemin atanmast
veya halihazirda fon verenle iligkisi olan bir
kisinin hakem olarak atanmasi potansiyel
catisma senaryolarindan ikisidir. Finansor
sirketin 6nemli bir pay sahibi veya yoneticisi
olan hakem de yiiksek ihtimalle bir ¢ikar
catigmasi icerisinde olacaktir.

Cikar ¢atismasi hakemin bagimsiz veya tarafsiz
olmayist nedenlerine dayanarak reddine yol
acabilecegi icin hakem heyetinin gecerli bir
sekilde olusmasimi engelleyebilecektir. Bu,
tahkimi felce ugratarak gereksiz gecikmelere ve
artan maliyetlere neden olacaktir. Daha da
Oonemlisi, ¢ikar c¢atismast nihai bir Karar
verildikten sonra Ogrenilirse, karar New York
So6zlesmesi'nin V (2) maddesi uyarinca tenfiz
edilemeyip taninmayabilir.

C. Haksiz Kosullar

Bir finansman sozlesmesi yapilmadan Once,
finansor ile talepte bulunan taraf arasinda
kosullara iliskin miizakereler yapilacaktir.
Finansal avantaji nedeniyle finansor taraf
onemli bir ustiinliige sahip olacaktir. Bu
nedenle finansoér bu giiciinii kotiiye kullanip

diger tarafi  haksiz  kosullara  mecbur
edebilecektir. Diger bir deyisle, finansor
Ozellikle  tahkim  yargilamasmin  ileri

sathalarinda fon saglanan tarafin zararina olacak
sekilde kosullar1 degistirmek veya miisterisinin
¢ikarlarina aykir1 olabilecek sekilde davayi
¢Oziime ulastirmak i¢in baskin ekonomik
konumunu  kullanarak  giiciinii  kotlye
kullanabilecektir. Ayrica, finansor, davaci taraf
iizerinde asir1 baski olusturmanin  yaygin
yollarindan biri olarak davali tarafi finansman
anlagmasini sona erdirmekle tehdit edebilir.
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B. Conflicts of Interests

The requirements of independence and
impartiality of arbitrators are internationally
recognized and contained in every institutional
rule. The presence of a funder could lead an
arbitrator to be in a conflict of interest which
might put the efficiency of arbitration at risk.
For example, reappointment of individual
arbitrators in cases involving the same funder,
or appointment of an arbitrator by a funded party
where that arbitrator already has a relationship
with the funder, are two of the potential conflict
scenarios. An arbitrator that is a major
shareholder or a director of a funding
corporation would probably also constitute a
conflict of interest.

The existence of conflict of interest threatens the
valid composition of the arbitral tribunal since it
could lead to a challenge of the arbitrator on the
grounds of lack of independence or impartiality.
This would paralyze the arbitration, causing
undue delay and increasing costs. More
importantly, if the conflict of interest is
discovered after a final award has already been
rendered, the award might well be
unenforceable or unrecognizable under article V
(2) of the New York Convention.

C. Unfair Terms

Prior to entering a funding agreement,
negotiations over the terms will take place
between the funder and the claimholder. Due to
its financial advantage, the funder has valuable
leverage. A funder could therefore abuse its
power and impose unfair terms to the other
party. In other terms, the funder may take
advantage of its economic power, in particular
through use of its dominant economic status to
re-negotiate terms to the disadvantage of the
funded party at an advanced stage of the arbitral
proceeding or to achieve a resolution of the
claim which may be incompatible with the
client’s best interest. Further, a funder may
threaten to terminate the funding arrangement,
which is one of the common ways of putting
undue pressure on the claimant.



D. Anlamsiz Davalar

Uciincii kisi finansmanina karsi one siiriilen
argimanlardan  birisi  de s6z  konusu
uygulamanin anlamsiz davalar1 tesvik edecegi
yoniindedir. Bu elestirinin giiniimiizde artik
gecerliliginin kalmadigi distiniilmektedir zira
tclincli kisi finansorler oldukga segici olup
kendilerine gelen davalarin yalmzca az bir
kismini1 finanse etmektedirler.

E. Yargilamayi Etkileme

Ucgiincii kisi finansman sozlesmesinin varlig
nedeniyle yargilamanin etkinligi ti¢lincii kisi
finansor ile miisterisi arasindaki iliskiden
etkilenecektir. Yalnizca finansoriin yargilama
iizerinde bir etkisi olmayacak ayni zamanda
finansmanin taraflar1 arasindaki sorunlu bir
iligki tahkim yargilamasin1 aksatip olumsuz
yonde etkileyebilecektir. Uciincii taraf finansor
ile misteri arasindaki iligkideki sorunlar ya da
finansor tarafin yargilama i¢in 6deme yapmaya
devam etmek istememesi, tahkim prosediiriiniin
durmasina neden olabilecektir.

VIl. FINANSMAN
BILDiRIMi

SOZLESMESININ

Fon saglanan tarafin finansman sozlesmesini
bildirmesi gibi genel bir yikiimliligi
bulunmamaktadir. Ancak, ¢ikar c¢atigmalarina
iligkin kaygilar nedeniyle bu yondeki seffaflik
talepleri de artis gostermektedir.

Ucgiincii taraf finansmanin bildirilmesi lehine en
sik atifta bulunulan argiiman, bu uygulamanin

hakemlerin potansiyel ¢ikar catigmalarini
diizgiin bir sekilde degerlendirmelerine izin
veriyor olmasidir. Ancak, bildirim
diizenlemesinin karsitlart finansman
kararlarinin ~ temelde 6zel oldugunu ve
diizenleme kapsammin disginda kaldigim
savunmaktadir.

Simdilik, tahkimde i¢iincii taraf finansmanina
iligkin bildirim diizenlemeleri uygulayan birkag
kural koyucu kurum bulunmaktadir. Bununla
birlikte birka¢ yatinm tahkiminde de hakem
heyetinin taraflardan bu yonde bir bildirimde
bulunmalarini talep ettigi 6rnekler mevcuttur.
Ornegin, Muhammet Cap & Sehil Insaat
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D. Frivolous Claims

One of the arguments advanced against third-
party funding is that the practice would
encourage frivolous claims. This criticism is
now widely considered to be misconceived as
third-party funders are perceived as very
selective, and only fund a small proportion of
the claims that are submitted to them.

E. Affecting the Procedure

Because of the existence of a third-party funding
agreement, the effectiveness of the proceedings
will be affected by the relationship between the
third-party funder and the client. Not only will
there be an influence of the funder on the
proceedings, but a problematic relationship
between the parties of the funding can disturb
and negatively affect the arbitral procedure.
Problems in the relationship between the third-
party funder and the client or unwillingness of
the funder to continue to pay for the proceedings
can result in the discontinuance of the arbitral
procedure.

VIl. DISCLOSURE OF THE FUNDING
AGREEMENT

There is no general obligation on a funded party
to disclose the funding arrangement. However,
in light of the concerns regarding conflicts, the
demand for greater transparency is growing.

The most frequently cited argument in favor of
third-party funding disclosure is that it would
allow arbitrators to properly assess potential
conflicts of interest. However, opponents of
disclosure regulations argue that funding
decisions are fundamentally private and beyond
the reach of regulation.

Thus far, there are a few rule-making bodies that

have implemented disclosure regulations
directed toward third-party funding in
arbitration.  Nevertheless, a handful of

investment arbitration tribunals have ordered
disclosure of some kind. For example, in
Muhammet Cap & Sehil Insaat Endustri ve



Endiistri ve Ticaret Ltd. Sti. v. Tiirkmenistan
davasinda ICSID, davali taraflara davalarimn
disaridan bir kisi tarafindan finanse edilip
edilmedigini, eger ediliyorsa finansdriin
kimligini ve finansman s6zlesmesinin sartlarini
bildirmelerini  emretmistir.  Bu  Ornekte
gortildiigli iizere, mevcut diizenleme eksikligi
iciincll kisi finansmaninin agiklanmayacagin
garanti etmemektedir.

VIIl. MASRAFLAR ICIN TEMINAT VE
MASRAFLARIN PAYLASIMI

Eger taraflardan birisinin mali zorluklar i¢inde
oldugu veya potansiyel masraflari
O0deyemeyecegi diisiliniiliiyorsa bir teminat
kararmin  verilmesi gerekmektedir. Ancak
tclincli  kisiden finansman destegi alinan
yargilamalarda hakem heyetinin “rutin olarak”
teminat karar1 vermesinin gerekip gerekmedigi
tartismalara neden olmustur. Bazilari, davali
tarafin haklarimi korumak amaciyla, finansoriin
tek basina varliginin teminat karar1 verilmesine
engel teskil etmeyecegini, zira finansman
sOzlesmesine taraf olan kiginin finansorden
yargilama masraflarin1 alabileceginin kesin
olmadigin1 savunmaktadir. Ancak bu gors,
yeterli finansal giice sahip olan kisilerin de
ticlincii kisi finansmana basvurdugu 6rneklerin
varlig1 sebebiyle cokca elestirilmistir.

Hakem mahkemesi temel sorunlari ¢ozdiikten
sonra masraflar konusunu ele almak zorundadir.
[Ik olarak masraflarin verilip verilmeyecegi
konusunda karar vermek zorundadir. ikinci
olarak, s6z konusu masraflar1  nasil
paylastiracagini  belirlemek zorundadir. Bu
baglamda, masraflar hakkinda karar verirken tek
basma dis finansmanin bulunmasinin dikkate
almip almmayacagi konusu tartigitlmistir.
Ornegin, Essar v. Norscot davasinda davali
tarafa masraflar yiiklenirken hakem heyeti
davaci tarafin finansorle olan soOzlesmesine
uygun olarak finansére borglu oldugu miktarin
da masraf tutarina dahil olduguna karar
vermistir. Ayn1 zamanda “yargilama ve diger
masraflara” iligkin karar verme giiciinlin
yargilama  finansmam1  masraflarim  da
kapsadigina karar vermistir.
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Ticaret Ltd. Sti. v. Turkmenistan, ICSID
ordered claimants to disclose whether their
claim was being funded by an outside party and
if so, the identity of the funder and the terms of
the funding agreement. As this example
indicates, the current lack of regulation does not
guarantee that third-party funding will truly
remain undisclosed.

VIIl. SECURITY FOR COSTS AND
ALLOCATION OF COSTS

If it is assumed that a party will be in financial
difficulty and unlikely to pay the potential
awarded costs, an order for security should be
granted. However, the existence of a third-party
funding in such situations has caused a debate
regarding whether the tribunal should
“routinely” award security for costs when the
claimant is being funded. Some argue that in
order to preserve the respondent’s rights, the
mere presence of a funder should not withhold
the ordering of security for costs as even with
the existence of third-party funder it is still not
certain whether the client of the funding
agreement will be able to recover its legal costs
from the funder. However, this idea generated
severe criticism since there are also examples
where solvent parties seek third-party funding.

Once the arbitral tribunal has dealt with
substantial issues, it has to address the question
of costs. Firstly, it has to decide whether to
award costs or not. Secondly, it must determine
how to allocate them. In this context, it has been
widely debated whether or not the mere
presence of external funding should be taken
into consideration when awarding costs. In this
regard, in the Essar v. Norscot case, while
awarding costs to the respondent, the arbitral
tribunal decided to include the amount owed by
the claimant to the funder in conformity with
their agreement. It also held that the power to
award "legal and other costs" included the costs
of funding the litigation.



IX. UCUNCU KiSi FINANSMANINA
ILISKIN DUZENLEME iHTIYACI

Uluslararas1  tahkim kapsaminda, mevcut
durumda tglincli kisi finansmanina iligkin
herhangi bir resmi diizenleme
bulunmamaktadir. Fakat tciinci kisi
finansmanim ulusal diizeyde diizenlemek riskli
olabilir. Her seyden once, yerel kurallar ve
diizenlemeler yargi yerleri arasinda tutarsiz
olacak ve konuya iliskin olarak avantajli veya
sessiz kalmis bir hukukun segilmesi yoluyla
yargilama yerleri arasindan en lehe olanin
secilmesinin kapilarini agacaktir. Ikinci olarak,
gereginden fazla diizenleme ve bu nedenle
tiglincii  kisi finansmani  kullanimmin  ve
uygulaniginin  gereginden fazla kisitlanmasi
riski s6z konusu olabilecektir. Uciincii olarak,
tglincii  kisi finansmanina iliskin sorunlar
davadan davaya degiskenlik
gosterebileceginden tiim sorun ve kaygilan
baglayici tek bir kurallar silsilesi belirlemek ¢cok
miimkiin gériinmemektedir. Fakat, uluslararasi
tahkim kurallar1 yerel kanunlardan daha genis
bir uygulama alanina sahip olup o&zellikle
tahkim  slireci  i¢in  olusturulmuslardir.
Uluslararas ilkeler genellikle baglayict olmayip
daha genis esneklikler sunmaktadir.

Ucgiincii kisi finansmani ilk olarak 2014 IBA
(Milletleraras1 Baro) Cikar Catismasina Iliskin
Rehberi’nde uygulamacilara rehber saglamak
amaciyla ele alinmistir. Bu degisiklik 1s181nda,
iiclinci  kisi finansorler arttk boyle bir
finansmanin varligini ve kimliklerini agiklamak
durumundadirlar zira fon sagladiklar taraf ile
ayni kimligi paylastiklar
degerlendirilebilecektir.

Tiirkiye’de i¢ tahkim yolu 1 Ekim 2011
tarihinde ylirlirlige giren 6100 sayili Hukuk
Muhakemeleri Kanununda diizenlenmekte olup
benzer kurallar UNICITRAL Kurallarindan
esinlenen Milletleraras1 Tahkim Kanununca
diizenlenmektedir. Singapur ve Hong Kong gibi
baz1 ilkeler simdiden tahkimde ii¢lincii kisi
finansmanini hukuken diizenlemis olsa da
Tiirkiye bu konuda sessiz kalmaktadir. Ayni
zamanda, Tiirk hukukunda kimin ti¢iincti kisi
finansor olabilecegini diizenleyen herhangi bir
diizenleme de bulunmamaktadir. Ancak, ti¢lincii
kisi finansmaninda mesleki yasaklar s6z konusu
olabilecektir. ~ Zira  hukuk  firmalarinin
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IX. NEED FOR REGULATION OF
THIRD-PARTY FUNDING

In the context of international arbitration, there
is currently no formal regulation on third-party
funding. However, regulating third-party
funding on a domestic level may be risky. First
of all, domestic rules and regulations are likely
to be inconsistent among jurisdictions, opening
the door to forum-shopping with parties
selecting a governing law that is favorable or
even silent on the matter. Secondly, there is a
risk of over-regulating, thereby effectively
restricting the use and application of third-party
funding more than is necessary. Thirdly, it does
not seem possible to address all issues and
concerns with a single set of clear and binding
rules as the issues associated with third-party
funding can differ from case to case. However,
institutional arbitration rules have a broader
applicability than domestic laws and are more
specifically designed for the arbitral process.
International guidelines are generally non-
binding and offer greater flexibility.

The 2014 IBA Guidelines on Conflicts of
Interest were the first to address third-party
funding to provide practitioners with guidance.
In light of this change, third-party funders
should now disclose the existence of such
funding and their identity because they may be
considered to share that identity with the party
they are funding.

In Turkey, domestic arbitration procedure is
regulated under Turkish Code of Civil
Procedure, no.6100, entered into force on 1
October 2011 and similar rules for foreign
arbitration are regulated by  Turkish
International Arbitration Act 2011, which is
based on UNICITRAL Rules. Although, some
countries such as Singapore and Hong Kong
have already regulated third-party funding in
arbitration proceedings, Turkey is currently
silent on the subject. There is also no regulation
in Turkish law regarding who can be a third-
party funder. However, third party funding may
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miivekkillerine dogrudan dogruya finansman
saglayabilmeleri ve ancak dava sonucundan pay
alabilmeleri tabi olduklar1 mevzuatta veya
deontoloji adi verilen meslek ilkelerinde bir
yasagin olmamasi halinde miimkiin olabilir.
Fakat 1136 sayili Avukathk Kanunu’nun
164’iincii maddesi uyarinca avukatlarin davay1
ticretsiz sekilde yiirlitmesi yasaklanmigtir. Bu
sebeple bazi goriislere gore Tirk hukukunda
avukatlar finansér olarak yer alamazlar. Bu
noktada finansorlik sézlesmesinde mevzuata
uygun hale gelecek sekilde diizenlemeler
yapilarak avukatlarin  miivekkillerine fon
saglayabilecegi goriisiindeyiz.

Bu konuya iligkin olarak kanaatimizce, milli
kanunlar yerine uygulamacilarin uluslararasi
tahkimde ti¢lincii kisi finansmaniyla ilgili olarak
sorunlarla Kkarsilagtiklarinda dayanabilecekleri
baglayici olmayan rehberlerin diizenlenmesi
daha yerinde olacaktir.

X. SONUC

Parasal risklerin yiiksek oldugu uluslararasi
ticari ve yatirim tahkimlerinin her ikisi de son
yillarda artan bir iciincii kisi finansmani
uygulamasina taniklik etmektedir. Dolayisiyla,
devam eden tartigsmalara ragmen Ugilincii kisi
finansmaninin uluslararast seviyede kalici
olacagi goriinmektedir.

Uciincii  kisi finansman1 siiphesiz adalete
erisimi  artirmakla  beraber  kullanicilar
acisindan biiylik riskleri de beraberinde
getirmektedir. Bu nedenle s6z konusu olumsuz
etkilerin azaltilmasina yonelik diizenlemelerin
yapilmast  gerekmektedir. Bu  noktada,
uluslararas1 tahkimin kilit oyuncularinin-
kullanicilar, avukatlar, hakemler ve kurumlar
gibi — bu konuda ortak bir anlayis olusabilmesi
igin Uglncl taraf finansmaniyla iligkili
potansiyel  sorunlarin  farkinda  olmasi
gerektigine inantyoruz.
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be a matter of occupational prohibition.
Because law firms may be able to provide
funding directly to their clients and only receive
a share from the rendered award if there is no
prohibition in the legislation or professional
principles called deontology. Although, a
lawyer cannot carry out a case free of charge
under Article 164 of the Turkish Legal
Practitioners Code numbered 1136. For this
reason, some think that lawyers cannot act as
third-party funders in Turkish Law. At this
point, we believe that lawyers may be able to
provide funding to their clients by revising the
funding agreement in compliance with the
legislation.

Regarding this matter, instead of national laws,
we would propose to develop a set of non-
binding guidelines that practitioners can rely on
when being confronted with issues of third-
party funding in international arbitration.

X. CONCLUSION

Both international commercial and investment
arbitration, wherein monetary risks are high, are
witnessing increased application of third-party
funding over the past years. Therefore, despite
the ongoing debate, it seems that third-party

funding on international level will be
permanent.
Third-party funding undoubtedly increases

access to justice, however third-party funding
also comes with great risks for its users. It is
therefore necessary to implement regulations
aimed at curbing these negative effects. At this
point, we believe that the key players in
international  arbitration  users, counsel,
arbitrators and institutions alike should be
conscious of the potential issues associated with
third-party funding so that there can be a
common understanding thereof.
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