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I. GIRiS

6353 sayili Kanun ile, 1 Temmuz 2012 tarihinde
ylriirlige giren 6098 sayili Tirk Borglar
Kanunu’nun (“TBK?”) kira sozlesmesine iliskin
hiikiimlerinin ytriirliigl, alisveris merkezlerinin
ve gayrimenkul yatirrmeilarinin israr ve talepleri
iizerine kiracisi tacir veya tiizel kisi olan isyeri
kiralar1 bakimmdan sekiz yi1l siire ile
ertelenmisti. Yirlirliigl ertelenen hiikiimlerin 1
Temmuz 2020 tarihi itibartyla yiiriirliige girmesi
ile beraber igyeri kira sozlesmelerinde yer alan
ve kirac1t aleyhine olan birtakim hiikiimler
uygulanmaz hale gelecektir. isbu makalemizde 1
Temmuz 2020 tarihi itibaryla yiiriirliige girecek

hilkkiimler incelenmekte ve s6z konusu
hiikkiimlerin  yiiriirlige girmesi ile birlikte
giindeme gelecek yenilikler
degerlendirilmektedir.

Anahtar Kelimeler: TBK, Isyeri, Kira

Sézlesmesi, Kiraci, Kiraya Veren.

I. INTRODUCTION

Enforcement of provisions of the Turkish Code
of Obligations (“TCO”) numbered 6098 and
entered into force on July 1, 2020 regarding
lease contracts had been postponed for eight
years in regard of workplace leases of which the
lessee is a merchant or a legal person upon
insistencies and requests of shopping centers and
real estate investors with the Code numbered
6353. As soon as the postponed provisions come
into force on July 1, 2020 some provisions that
are included in workplace leases and to the
detriment of lessees will become non applicable.
In this article, the provisions that will come into
force on July 1, 2020 will be analyzed and new
concepts that will become a current issue when
the provisions come into force will be evaluated.

Keywords: TCO, Workplace, Lease Contract,
Lessee, Lessor
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1. YORURLUGE GIRECEK HUKUMLER

1. Kira Sozlesmesinin Devri (TBK. m.
323)

Sozlesmenin devri, sozlesmeyi devralan ile
devreden ve sozlesmede kalan taraf arasinda
yapilan ve devredenin bu sozlesmeden dogan
taraf olma sifati ile birlikte biitiin hak ve
borglarint devralana geciren bir anlagsmadir.
TBK’nin 323. maddesinde diizenlenen kira
iligkisinin devrine iligkin asagida igerigine yer
verilen madde yiiriirliigii ertelenen hiikiimler
arasinda olup, 1 Temmuz 2020 tarihi itibariyla
isyeri  kiralar1 bakimindan da yiriirliige
girecektir.
“Madde 323 — (1) Kiraci, kiraya verenin
yazili rizasim almadikga, kira iliskisini
baskasina devredemez. Kiraya veren,
isyeri kiralarinda hakli sebep olmadik¢a
bu rizayi vermekten kaginamaz.
(2) Kiraya verenin yazili rizasiwyla kira
iliskisi kendisine devredilen kisi, kira
sozlesmesinde kiracinin yerine geger ve
devreden kiraci, kiraya verene karsi
bor¢larindan kurtulur.
(3) Isyeri kiralarinda devreden kiraci,
kira sozlesmesinin bitimine kadar ve en
fazla iki yil siireyle devralanla birlikte
miiteselsil sorumlu olur.”

Ilgili hiikmiin ertelendigi siire boyunca kiraya
veren herhangi bir sebep goOstermeksizin kira
iligkisinin devrine onay vermekten
kacinabilmekte iken; anilan hiikkmiin yiiriirliige
girmesi ile birlikte kiraya veren, ancak hakl
sebeplerin  varligt halinde kira iligkisinin
bagkasina  devredilmesine riza vermekten
kacinabilecektir.

Ek olarak, sozlesme ile 06zel olarak
diizenlenmemis olsa dahi, isbu maddenin {igiincii
fikras1 uyarinca kira sozlesmesini devreden
kiracinin, kira s6zlesmesinin bitimine kadar ve
en fazla 2 (iki) yil siireyle devralanla birlikte
miiteselsil sorumlulugu s6z konusu olacaktir.
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Il.  PROVISIONS COMING INTO
FORCE

1. Assignment of Lease Contract (Article
323 of the TCO)

Assignment of a contract is an agreement that
transfers participation to the contract along with
all the rights and obligations arisen out of the
contract of the assignor to the assignee. The
article set out below regarding assignment of
lease contract under Article 323 of the TCO
which is amongst the postponed provisions will
also come into force on July 1, 2020 in regard to
workplace leases.

“Article 323 — (1) Unless the lessee
receives the written consent of the lessor,
the lease cannot be assigned to someone
else. The lessor cannot refuse to give such
consent regarding the workplace leases
unless there is a valid reason.

(2) The assignee whom the lease contract
is assigned to with the written consent of
the lessor replaces the lessee in the lease
contract and obligations of the assignor to
the lessor shall be discharged.

(3) The assignor in workplace lease
contracts shall be jointly liable with the
assignee until the expiry of the contract
and this period cannot exceed two years.

While the lessor could abstain from giving
his/her written consent to transfer of the lease
relationship with no reason during the
postponement of the relevant provision,
following the enforcement of the relevant
provision the lessor could only refrain from
giving his/her consent to transfer of the lease
relationship if there are valid reasons.

Additionally, even if it is not specifically
stipulated under the contract the assignor of the
lease contract shall be jointly liable with the
assignee until the expiry of the contract not to
exceed 2 (two) years as per the third paragraph
of this article.
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2. Kiralananin Sozlesme Bitiminden Once
Geri Verilmesi (Erken Tahliye) (TBK. m.
325)

Kira sozlesmesinin kiraci tarafindan erken feshi
ve sonuglarima iliskin TBK nin 325. maddesi ise,
konut ve catili igyeri kiralar1 bakimindan gerek
kiracinin elinde olmayan sebeplerden Gtiirii
kiralananin erken tahliye edilmesi gerekse de
igyeri kiralar1 bakimindan kiracinin elde etmesi
beklenen kar1 elde edememesi gibi durumlar
sebebiyle kiralananin sézlesme bitiminden 6nce
geri verilmesi hallerini diizenlemektedir.

“Madde 325 - (1) Kiraci, sozlesme
siiresine veya fesih donemine uymaksizin
kiralanam geri verdigi takdirde, kira
sozlesmesinden dogan borc¢lart,
kiralanamin  benzer kogsullarla kiraya
verebilecegi makul bir siire icin devam
eder. Kiracimin bu siirenin gecmesinden
once kiraya verenden kabul etmesi
beklenebilecek, 6deme giiciine sahip ve
kira iliskisini devralmaya hazir yeni bir
kiract bulmas: halinde, kiracinin kira
sozlesmesinden dogan bor¢lar: sona erer

(2) Kiraya veren, yapmaktan kurtuldugu
giderler ile kiralanam baska bicimde
kullanmakla elde ettigi veya elde etmekten
kasten kagindigi yararlart kira bedelinden
indirmekle yiikiimliidiir.”

Anilan hiikiim ile kiracinin korunmasi geregi
ilkesi terk edilmemekle birlikte, kiraya verenin
menfaatleri de korunmustur. Yargitay’in
yerlesik uygulama halini almis igtihatlarni da
erken tahliye halinde, kiracinin &deyecegi
tazminatin kiralananin aymt kogsullarla yeniden
kiraya verilebilecegi makul siire ile sinirh
oldugu yoniindeydi. Bahse konu makul siire ise,
Yargitay’in  yerlesik uygulamasi uyarinca
ortalama ii¢ ay olarak belirlenmekle birlikte!,
s0z konusu siirenin tespiti i¢in her uyusmazlik
0zelinde makul siirenin belirlenmesi icin ayrica
bilirkisi incelemesi yoluna da gidilebilmektedir?,
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2. Return of the Leased Property Prior to
the Expiry of the Lease (Article 325 of
the TCO)

Article 323 of the TCO regarding the early
termination of the lease by the lessee and its
consequences regulates the return of the leased
property prior to the expiry of the lease due to
early evacuation of the leased property by the
lessee for unavoidable reasons with regard to
leases of residential property and roofed
workplaces and also circumstances where the
lessee cannot make the expected profits with
regard to workplace leases.

“Article 325 — (1) In the event that the
lessee returns the leased property by not
complying with the term of the contract or
the termination period, his/her obligations
arisen out of the contract shall continue
for a reasonable time in which the leased
property may be leased under similar
conditions. If the lessee finds a new lessee
who can be expectedly acceptable by the
lessor and is capable of fulfilling the
payment obligation and is ready to take
over the lease relationship, the lessee’s
obligations under the lease contract shall
expire.

(2) The lessor is obliged to deduct the
expenses he/she was freed from and the
benefits he/she obtained or deliberately
avoided to obtain by using the leased
property in a different way from the lease
amount.”

With the aforementioned provision the principle
of protecting the lessee is not waived, but the
interests of the lessor are also protected. The
precedents of the Court of Cassation which had
become an established practice was also
considered that in the event of early evacuation
the compensation to be paid by the lessee should
be limited to a reasonable time in which the
leased property could be leased again under the
same conditions. Although the reasonable time
in question is determined as an average of three
months according to the established application
of the Court of Cassation an expert examination

! Yargitay 3. Hukuk Dairesi’nin 16.10.2019 tarihli 2018/3415 E. ve 2019/8030 K. say1l1 ilamu.
2 Yargitay 3. Hukuk Dairesi’nin 15.01.2019 tarihli 2017/4354 E. ve 2019/82 K. sayil1 ilamu ile Yargitay 6.
Hukuk Dairesi’nin 2015/3646 E. ve 2016/463 K. say1l1 ilami.
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Yargitay igtihatlar1 ile TBK’nin bahse konu
maddesi arasindaki farka gore kiracinin erken
tahliye halinde ddeyecegi tazminat, kiralananin
ayni kosullarla degil, benzer kosullarla yeniden
kiraya verilebilecegi makul stire ile sinirh
olacaktir.

3. Olaganiistii Fesih (TBK. m. 331)

Isyeri kiralar1 bakimindan yiiriirliige girecek bir
diger hiikiim olan olaganiistii feshe iliskin
TBK’nin 331. maddesi ise asagidaki sekilde
diizenlenmektedir:

“Madde 331 — (1) Taraflardan her biri,
kira iliskisinin devamini kendisi icin
cekilmez hale getiren onemli sebeplerin
varligi durumunda, sozlesmeyi yasal fesih
bildirim siiresine uyarak her zaman
feshedebilir.

(2) Hakim, durum ve kosullar: géz oniinde
tutarak, olaganiistii fesih bildiriminin
parasal sonuglarini karara baglar.”

S6z konusu hiikiim kiraciya veya Kiraya verene
olagan fesih imkani yerine olaganiistii mahiyette
bir fesih imkam1 vermekte, bdylece taraflar
acisindan kira sézlesmesinin devamini ¢ekilmez
hale getiren 6nemli sebeplerin varligi halinde
taraflar erkenden sOzlesmeyi sona
erdirebilmektedir. Ancak, O6nceden
Ongoriillemeyen bazi sebeplerin ortaya g¢ikmis
olmasi ve sozlesmenin devaminin artik
taraflardan beklenemeyecegi oOlglide Onemli
hallerin varligi durumunda, kira sézlesmesinin
onceden sdzlesmenin kirac1 veya kiraya veren
tarafindan feshedilmesi sebebiyle diger tarafa
O0denecek olan tazminatin miktarma iliskin
olarak bir alt siir getirilmemis ve takdir yetkisi
hakime birakilmistir.

4. Baglantih Sozlesme Yasagi (TBK. m.
340)

Isyerleri bakimindan Temmuz 2020 tarihi
itibariyla yiriirlige girecek olan TBK’nin 340.
maddesi uyarinca, kiralananin kullanimiyla
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can also be made to determine the time in
question for each dispute. According to the
difference between the precedents of the Court
of Cassation and the article in question of the
TCO, the compensation to be paid by the lessee
in the event of early evacuation will be limited
to the reasonable time in which the leased
property can be leased again under similar
conditions, not under the same conditions.

3. Extraordinary Termination (Article 331
of the TCO)

Article 331 of the TCO concerning
extraordinary termination which is another
article that will come into force in regard to
workplace leases is regulated as follows:

“Article 331 — (1) Each party may
terminate the contract at any time by
complying with the legal termination
notice period in the event of significant
reasons that make the continuation of
the lease relationship unbearable.

(2) The judge concludes the monetary

consequences of the extraordinary
termination notice by taking
circumstances and conditions into
consideration.”

The article in guestion enables the lessee or the
lessor to an extraordinary termination instead of
an ordinary termination and thus parties are able
to make an early termination in the event of
significant reasons that make the continuance of
the lease contract unbearable for the parties.
However, in the event that some unforeseen
reasons have emerged and there are significant
circumstances such that the continuance of the
contract can no longer be expected from the
parties, a lower limit has not been imposed on
the amount of the compensation to be paid to the
other party because of the early termination of
the lease contract by the lessee or lessor and the
discretion has been vested in the judge.

4. Connected Contract Prohibition (Article
340 of the TCO)

Pursuant to the Article 340 of the TCO which
will come into force in July 2020 in regard to
workplaces, the contracts that obligate the lessee
which are not directly related to the usage of the
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dogrudan iliskisi olmayan kiraciyr bor¢ altina
sokan sozlesmeler baglantili so6zlesme sayilarak
kesin hiikiimsiiz sayilmistir.

“Madde 340 — Konut ve c¢atili isyeri
kiralarinda sézlegsmenin kurulmast ya da
surdiiriilmesi, kiracimin yarart olmaksizin,
kiralananmin kullamimiyla dogrudan iligkisi
olmayan bir bor¢ altina girmesine
baglanmissa, kirayla baglantili sozlesme
gegersizdir.”

TBK’nin getirdigi sz konusu yenilik 6ncesinde
sozlesme serbestisi ilkesi geregince kira
sozlesmesiyle dogrudan baglantili olmayan
baglantili s6zlesmeler yapilabilirken 1 Temmuz
2020 tarihinden itibaren imzalanan kira
sozlesmelerinde baglantilt sozlesmelerin
yapilmast halinde bu baglantili sézlesmeler
gecersiz olacaktir,

Kira sozlesmesinin yam1 sira, ayr1 bir
sozlesmenin yapilmasi ve kira sdzlesmesinin
kurulmasinin  ya da siirdiiriilmesinin ~ bu
sozlesmeye baglanmasi halinde ilgili sozlesme,
baglantili sozlesme olarak adlandirilmakta ve
anilan hiikiim kapsamina girmektedir. Anilan
maddenin gerekgesinden de anlagilmaktadir ki,
baglantili sozlesme yapma yasagi yalnizca kira
sozlesmesinin taraflarini degil tglincii kisileri de
kapsamaktadir. Baglantili olan husus, ayri bir
sozlesme olabilecegi gibi kira sozlesmesinin
icinde bir yan edim ylkimii de olabilir.
Ornegin; bir aligveris merkezinde alan kiralayan
kiracinin kira sozlesmesinde, ilgili kiralanan
alanin dogal afetlere karsi kiract tarafindan
sigortalanmasma  iliskin  bir  yikiimlilik
getirilmesi bu kapsamda degerlendirilebilecektir.
Zira aligveris merkezinin biitiiniiyle dogal
afetlere kars1 sigortalanmasi aligveris merkezini
isleten ve ayn1 zamanda kiraciya kiralayan
aligveris merkezi yOnetimine ait olacaktir.
Ancak belirtmek gerekir ki; baglantili s6zlesme
yapma yasagmin ilk kez TBK ile giindeme
gelmesi  sebebiyle, kanuni diizenlemenin
uygulamadaki yansimalar1 ancak 1 Temmuz
2020 tarihinden itibaren mahkemelerin verecegi
kararlar ile ortaya ¢ikacaktir.

5. Kiracimin Giivence Vermesi (TBK. m.
342)

Konut ve gatili igyeri kiralarinda TBK ile hiikiim
altina alinan ve yiriirligi 1 Temmuz 2020

G GONEN
/4 AW OFFICE

leased property are considered as connected
contracts and deemed null and void.

“Article 340- Should the establishment
or the maintenance of the contract in
residential  property or  roofed
workplace leases be connected to an
obligation not related to the usage of the
leased property without the benefit of
the lessee , the contract connected to the
lease shall be null and void.”

Whereas contracts not directly connected to the
lease contract could be concluded prior to the
new provision in question of the TCO, in the
event of concluding connected contracts from
the date of July 1, 2020 these connected
contracts shall be void.

In case of concluding another contract besides
from the lease contract and connecting the
establishment or the maintenance of the lease
contract to this contract, the contract in question
is named as connected contract and is included
in the scope of the aforementioned article. It is
understood from the legislative intention of the
aforementioned article that the prohibition of
making connected contracts covers not only
parties of the lease contract but also third
parties. The connected issue may be a separate
contract or a secondary performance obligation
within the lease contract. For example; in a lease
contract of the lessee who leases an area in a
shopping center, imposing an obligation
regarding the leased area to be insured against
natural disasters by the lessee will be evaluated
in this scope. Because the insurance of the entire
shopping center against natural disasters will fall
into the duties of the management of the
shopping center which operates the shopping
center and also leases it to the lessee. However,
it should be noted that since the prohibition on
making connected contracts has become a
current issue with the TCO, the effects of the
legal regulation in practice will emerge as the
date of July 1, 2020 with the court decisions.

5. Security Deposits (Article 342 of the
TCO)

The provision regarding security deposit request
from the lessee which has been regulated under
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tarihine ertelenen kiracidan giivence
istenilmesine iliskin hiikim ise su sekilde
diizenlenmektedir:

“Madde 342 — (1) Konut ve ¢atuli igyeri
kiralarinda sézlesmeyle kiracrya giivence
verme borcu getirilmisgse, bu giivence ii¢
aylik kira bedelini asamaz.

(2) Giivence olarak para veya kiymetli
evrak verilmesi kararlastirtimissa kiraci,
kiraya  verenin  onayi  olmaksizin
cekilmemek iizere, parayr vadeli bir
tasarruf hesabina yatirr, kiymetli evraki
ise bir bankaya depo eder. Banka,
giivenceleri ancak iki tarafin rizasiyla
veya icra takibinin kesinlesmesiyle ya da
kesinlesmisg mahkeme kararina
dayanarak geri verebilir.

(3) Kiraya veren, kira sozlegmesinin sona
ermesini izleyen ii¢c ay icinde kiraciya
kars1 kira sozlesmesiyle ilgili bir dava
actigint veya icra ya da iflas yoluyla
takibe giristigini bankaya yazili olarak

bildirmemisse banka, kiracimin istemi
lizerine  giivenceyi  geri  vermekle
yiikiimliidiir.”

Anilan hiikiim uyarinca, glivence bedeli miktar
olarak ii¢ ayhik kira bedeliyle sinirlanms ve
bunlarin para veya kiymetli evrak olmasi halinde
bankaya yatirilmasi zorunlu hale getirilmigtir.
Bankanin s6z konusu giivenceyi geri vermesi ise
ancak iki tarafin rizasiyla veya icra takibinin
kesinlesmesi ile ya da kesinlesmis mahkeme
kararina dayanarak miimkiin olabilecektir.

Bu kapsamda, doktrinde yer alan goriisler
dogrultusunda, 1 Temmuz 2020 tarihinden 6nce
imzalanmis olan giivence hiikiimleri igeren kira
sozlesmelerinin 1 Temmuz 2020 tarihinden
sonra da gecerliligini  koruyacak, kiraci
glivencenin miktar yoniinden isbu maddeye
aykirt oldugunu veya bankaya yatirilmasi
gerektigini iddia edemeyecektir. Ancak yine de
hatirlatmak isteriz ki; erteleme doneminde de
depozitonun ortalama faiz getiren bir bankaya
yatirilmasi, yatirilmamasi halinde dahi iade
sirasinda kiraya verenin depozitodan faiz ile
birlikte sorumlu oldugu yoniindeki Yargitay
ictihatlar1 uygulanmaya devam edilebilecektir.
Zira Yargitay’in yerlesik uygulama halini almig
bu konudaki igtihatlar1 dogrultusunda, kiraya
verenin glivence bedelinin degerini artirma
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the TCO in residential property and roofed
workplaces whoseeffective date has been
postponed to July 1 2020 is regulated as follows:

“Article 342 — (1) If a security deposit is
foreseen in the residential property and
workplace lease contract, the amount of
the deposit cannot exceed the amount of
three months’ rent.

(2) If it is decided to give money or
valuable paper as security deposit, the
lessee deposits the money to a term deposit
account or deposits the valuable paper to a
bank account and the lessee cannot
withdraw the subject amount without the
consent of the lessor. The bank may return
the deposit only with the consent of the
both parties or with the finalization of
enforcement proceedings or based on a
final court decision.

(3)If the lessor has not natified the bank in
writing that he/she had filed a lawsuit or
commenced enforcement or bankruptcy
proceedings against the lessee within three
months of the expiration of the lease
contract, the bank is obliged the return the
deposit at the request of the lessee. ”

Per the aforementioned article, the security
deposit is restricted to the amount of three
months’ rent and if the deposit is in the form of
money or valuable paper it is obliged to be
deposited in the bank. As for the return of the
deposit by the bank, it will only be possible with
the consent of the both parties or finalization of
the enforcement proceedings or on the basis of
a final court decision.

In this context, in accordance with the opinions
in the doctrine, the lease contracts, which
include security deposit provisions signed before
1 July 2020, will also remain valid after 1 July
2020, and the lessee will not be able to claim
that the deposit is contrary to this article or
should be deposited in the bank. However, we
would like to remind that; in the postponement
period, the precedents of the Court of Cassation
that the lessor is responsible for the deposit
along with the interest during the return ,if the
subject amount deposited or even not deposited
in an average interest-bearing bank  will
continue to be applied.

In accordance with the precedents of the Court
of Cassation which have become an established
practice, even though the lessor has no
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yukiimliliigi olmasa da, kendisine gilivence
olarak birakilan s6z konusu paranin enflasyon

karsisinda degerini kaybetmemesi igin de
gereken Onlemleri almasi da iyi niyet
kurallarinin bir geregi olarak

degerlendirilmektedir.

6. Kira Bedeli Disinda Kiraci Aleyhine
Degisiklik Yapilamamasi (TBK. m. 343)

Ertelenen hiikiimler arasinda yer alan TBK’nin
343. maddesi, ylrirlige girmeden 6nceki
uygulama ile ayni diizenlemeyi igerdiginden,
isbu maddenin 1 Temmuz 2020 tarihi itibariyla
yuriirliige girmesi ile birlikte uygulamada
herhangi  bir  degisiklik  yasanmayacagi
degerlendirilmektedir.

“Madde 343 — Kira sozlesmelerinde kira
bedelinin  belirlenmesi disinda, kirac
aleyhine degisiklik yapilamaz.”

7. Kira Bedelinin Belirlenmesi (TBK. m.
344)

Bilindigi iizere, kira so0zlesmesinin
uygulamasinda taraflar arasinda en fazla
uyusmazligin ortaya ¢iktigi konu kira bedelinin
belirlenmesine iligkindir. Ulkemizdeki
ekonomik dalgalanmalarin etkisi ile birlikte,
Yargitay bu konuda bir igtihat hukuku yaratmisti
ancak ekonomik dalgalanmalara gore ictihatlar
da zamanla degiskenlik gdstermistir. Bu
noktada, Yargitay ictihatlar1 dogrultusunda konu
TBK’nin 344. maddesi ile hiikkiim altina
alinmustir.

“Madde 344 — (1)Taraflarin yenilenen
kira donemlerinde uygulanacak kira
bedeline iliskin anlasmalar, bir onceki
kira yilinda tiiketici fiyat endeksindeki on
iki ayhk ortalamalara gére degisim
oramint ge¢cmemek kosuluyla gecerlidir.
Bu kural, bir yildan daha uzun siireli kira
sozlesmelerinde de uygulanir.

(2) Taraflarca bu konuda bir anlasma
yapumamigssa, kira bedeli, bir onceki kira
yilimin tiiketici fiyat endeksindeki on iki
aylik ortalamalara gére degisim oranini
ge¢memek kosuluyla hakim tarafindan,
kiralanamin durumu géz dniine alinarak
hakkaniyete gére belirlenir.

(3) Taraflarca bu konuda bir anlagma
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obligation to increase the amount of the security
deposit, it is considered as a requirement of the
rules of good faith to take necessary measures so
that the security deposit does not decrease in
value against inflation.

6. Prohibition to Make Changes to the
Detriment of the Lessee Except for the
Lease Amount ( Article 343 of the TCO)

Since Article 343 of TCO which is among in the
postponed provisions contains the same
regulation as the practice applied before it came
into force, it is evaluated that there will be no
change in practice after this article comes into
force on July 1, 2020.

“Article 343 - No changes can be made
in the lease contracts to the detriment of
the lessee except the lease amount.”

7. Determining the Lease Amount ( Article
344 of the TCO)

As it is known, the issue where the most dispute
arises between the parties in the application of
the lease contract is related to determining the
lease amount. Along with the effects of
economic fluctuations in our country, the Court
of Cassation had created a precedent on this
matter, however precedents have also varied
over time according to the economic
fluctuations. At this point, in accordance with
the precedents of the Court of Appeals the issue
has been regulated under the Article 344 of the
TCO.

“Article 344 - (1) The parties' agreements
regarding the lease amount to be applied
in the renewed lease periods are valid on
the condition that they do not exceed the
rate of change in the consumer price
index averages of twelve-months in the
previous lease year. This rule also applies
to lease contracts with a term longer than
One year.

(2)If an agreement has not been made by
the parties upon this subject, the lease
amount will be determined by the judge
according to the principle of equity,
taking into account the condition of the
leased property provided that the rate of
change shall not exceed the twelve-month
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yapilip yapilmadigina bakilmaksizin, bes
yildan uzun siireli veya bes yildan sonra
yenilenen kira sozlesmelerinde ve bundan
sonraki her bes yiuin sonunda, yeni kira
vilinda uygulanacak kira bedeli, hakim
tarafindan tiiketici fiyat endeksindeki on
iki aylik ortalamalara gore degisim orani,
kiralananin  durumu ve emsal kira
bedelleri  goz ontinde tutularak
hakkaniyete uygun bigimde belirlenir. Her
bes yildan sonraki kira yilinda bu bi¢imde
belirlenen kira bedeli, onceki fikralarda
yer alan ilkelere gore degistirilebilir.

(4) Sozlesmede kira bedeli yabanct para
olarak  kararlastirilmigsa  20/2/1930
tarihli ve 1567 sayili Tiirk Parasinin
Kiymetini  Koruma Hakkinda Kanun
hiikiimleri sakli kalmak sartiyla, bes yil
gecmedikce kira bedelinde degisiklik
yapilamaz. Ancak, bu Kanunun, “Agswr1 ifa
glicliigii” baglikly 138 inci maddesi hiikmii
saklidir. Bes yil gectikten sonra kira
bedelinin belirlenmesinde, yabanci
paramn degerindeki degisiklikler de goz
ontinde tutularak fdiciincii fikra hiikmii
uygulanr.”

Anilan hiikiim oOncesinde, sdzlesme serbestisi
ilkesi geregince kiraya veren ve kiraci arasinda
takdir  edildigi Olgilide kira artisina
gidilebilmekteydi. Ancak, ilgili hikkim ile
birlikte artis st getirilerek kira sézlesmesi
taraflar1 s6z konusu simir1 esas alarak kira
artisina gidebileceklerdir.

Her ne kadar anilan hikim yirirligi 1
Temmuz 2020 tarihine kadar ertelenen hiikiimler
arasinda yer alsa da, soz konusu hiikkmiin
halihazirda igyeri kiralar1 bakimindan yiiriirliige
girdigi kabul edilmektedir. Nitekim 18 Ocak
2019 tarihli ve 30659 sayili Resmi Gazete’de
yaymmlanan “7161 sayili Vergi Kanunlan ile
Bazi+  Kanun ve  Kanun  Hikmiinde
Kararnamelerde Degisiklik Yapilmasina Dair
Kanun” ile son halini almis olan isbu madde
uyarinca, kira bedeli artislarinda, tacir olarak
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averages in the consumer price index of
the previous lease year.

(3) Regardless of whether an agreement
has been made by the parties or not, the
lease amount to be applied in the new
lease year in lease contracts with a term
over five years or renewed after five years
and at the end of every five years
thereafter, is determined by the judge by
taking into account the rate of change
according to the averages of twelve
months in the consumer price index, the
status of the leased property and the
equivalent lease amounts in accordance
with equity. The lease amount determined
in this way in the lease year after every
five years may be changed according to
principles in previous sub clauses.

()If the lease amount is determined as
foreign currency, it cannot be changed
unless five years have passed without
prejudice to the provisions of the Law on
the Protection of the Value of the Turkish
Currency dated 20/2/1930 and numbered
1567. However, the provision of the
Article 138 titled “Excessive difficulty in
performance” shall be reserved. After five
years have passed the provision o fthe
third paragraph shall be applied in
determining the lease amount by taking
into account the changes in the value of
the foreign currency.”

Before the aforementioned provision, an
increase in lease amount could be made to the
extent of discretion of the lessor and the lessee
in accordance with the principle of freedom of
contract. However, an increase limit has been
introduced with the relevant provision and the
parties to the lease contract shall be able to
increase the lease amount based on the limit in
guestion.

Even though the aforementioned provision is
among the provisions which their effective date
has been postponed to Julyl, 2020, it is accepted
that the relevant provision has already came into
in terms of workplace leases. Thus, pursuant to
this article which has been finalized with the
“Law on Amendment of Tax Laws No. 7161
and Certain Laws and Decree Laws” published
in the Official Gazette dated 18 January 2019
and numbered 30659, the increase of the lease
amount has been limited by the rate of change in
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sayilan kisiler ile 6zel hukuk ya da kamu hukuku
tiizel kisilerin kiraci oldugu isyerleri bakimindan
1 Ocak 2019 tarihinden itibaren gegerli olmak
tizere, bir Onceki kira yilinda tiiketici fiyat
endeksindeki on iki aylik ortalamalara gore
degisim oraninca sinirlamaya  gidilmistir.
Doktrinde 1 Ocak 2019 tarihinde yapilan ve ayni
tarinte yurirliige giren s6z konusu kanun
degisikliginin, yalnizca konut kiralar1 agisindan
m1 bu tarihte yiirirlige girdigi yoksa bu
degisiklik ile birlikte anilan sinirlamanin igyeri
kiralar1 bakimindan da yiirtirliige girmis oldugu
hususu tartigmali olmakla birlikte, baskin goriis
anilan smirlamanin ve dolayisiyla s6z konusu
hiikmiin 1 Ocak 2019 tarihi itibartyla isyeri
kiralar1 bakimindan da gecerli hale geldigi ve
isbu nedenle, igyeri kiralarinda da kira bedelinde
yapilacak artislarin 1 Ocak 2019’dan bu yana
bahse konu hiikme tabi oldugu yoniindedir.
Dolayisiyla, ilgili hiikkmin 1 Temmuz 2020
tarihi Oncesinde hélihazirda yiirlirlige girdigi
kabul edilmektedir.

8. Kirac1 Aleyhine Diizenleme Yasad
(TBK. m. 346)

Kiraci aleyhine diizenleme yasagini konu alan
ilgili hiikkiim ile, kira sdzlesmesinde kiraci
aleyhine getirilen yiikiimliiliikklere aykir1 hareket
etmeye bagli cezai sart ya da muacceliyet
kayitlar1 gegersiz hale getirilmistir. Ancak ifade
etmek gerekir ki, kira sozlesmesi tahtinda
gilivence bedeli ve diger teminatlarin verilmesi
yiikiimliliigii yan gider olmadigi halde isbu
madde kapsaminda degildir.

“Madde 346 — Kiraciya, kira bedeli ve
yan giderler disinda baska bir d6deme
yiikiimliiliigii getirilemez. Ozellikle, kira
bedelinin zamamnda édenmemesi halinde
ceza kosulu Odenecegine veya sonraki
kira bedellerinin muaccel olacagina
iliskin anlagmalar gegersizdir.”

Anilan hiikiim dogrultusunda, kiracinin yilda iki
kez kira bedelini 6demede temerriide diismesi
halinde, kalan slireye iliskin tim kira
bedellerinin muaccel hale gelecegine dair
konulacak hiikiimler gegersiz hale gelecektir. Bu
noktada belirtmek gerekir ki, isbu hiikkmiin
yurlrligii kiracimin temerriidii sebebiyle kiraya
verenin gecikmeye bagli olarak isletilecek
faizleri talep etme hakkina halel getirmeyecektir.
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twelve month averages in the consumer price
index in the previous lease year to be effective
as of January 1, 2019 in terms of workplaces
where the lessees are considered as traders and
private or public law legal entities.

While it is controversial in the doctrine whether
the amendment made on January 1, 2019 ,which
came into force on the same date, came into
force only in terms of residential property leases
or the aforementioned limitation came into force
also in terms of workplace leases, the dominant
view is that the mentioned limitation and
therefore the provision in question have also
been effective in terms of workplace leases as of
January 1, 2019 and because of this reason,
increases to be made in lease amounts in
workplace leases are subject to the provision in
guestion since January 1, 2019. Therefore, it is
considered that the relevant provision has come
into force before the date of July 1, 2020.

8. Prohibition of the Regulation to the
Detriment of the Lessee ( Article 346 of the
TCO)

With the relevant provision regarding the
prohibition of the regulation to the detriment of
the lessee , penalty clauses or acceleration
clauses related to breach of obligations imposed
against the lessee in lease contracts have been
rendered invalid. However, it should be noted
that even though giving security deposit or other
assurances are not side expenses, they are not in
the scope of this article.

“Article 346- The lessee shall not be
obligated to make any payments other
than lease amount and side expenses.
Especially, agreements regarding making
a penalty payment or that all the undue
payments will be due if the lease amount
is not paid on time shall be invalid.”

In accordance with the said provision, clauses
which regulate that all undue payments will be
due related to remaining period in the event that
the lessee fails to pay the lease amount twice in
a year will be invalid. At this point, it should be
noted that the enforcement of this provision will
not prejudice the right of the lessor to demand
interests to be accrued due to default of the
lessee.
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9. Dava Sebeplerinin Simrlihgma iliskin
Hiikiim (TBK. m. 354)

Dava  sebeplerinin  smirliligi, TBK’nin

354.maddesinde diizenlenmistir.

“Madde 354 - Dava yoluyla kira
sozlesmesinin sona erdirilmesine iliskin
hiikiimler, kiraci aleyhine degistirilemez.”

TBK uyarinca, konut ve catili igyeri kiralarina
iligkin s6zlesmeler siire sonunda kendiliginden
sona ermeyip, ancak kiraci tarafindan siire
bitiminden en az on bes giin dnce kiraya verene
yapilacak bir fesih bildirimi ile sona
erdirilmedik¢e kendiliginden birer yillik siireler
ile uzamaktadir. Bu kapsamda, kiraya verenin
kira sézlesmesinin siiresinin bitimine dayanarak
veya TBK’da belirtilmeyen haller diginda
onuncu uzama yilindan once feshetme hakki
bulunmamaktadir. Dolayisiyla, kiraya verenin
TBK uyarinca kiracinin dava yoluyla tahliyesini
talep edebilecegi haller TBK’da belirtilen haller
ile smirhidir. Anmilan hiikiim ile birlikte, dava
yoluyla dahi kira sdzlesmesinin  sona
erdirilmesine iliskin sebepler kiraci aleyhine
degistirilemeyecektir.

1. SONUC

TBK’nin kiracisi tacir veya tiizel kisi olan isyeri
kiralar1 bakimindan yiiriirligi 1 Temmuz 2020
tarihine kadar ertelenmis s6z konusu hiikiimleri,
erteleme siiresi sona erdiginde kendiliginden
ylriirliige girecek olup, Tiirk Hukuku’'nda kira
sozlesmeleri bakimindan alisagelmis birgok
uygulama sona erecektir. Kiraciyr koruyucu
nitelikteki séz konusu yiirirliige girecek
hiikiimlerin ne sekilde uygulama alan1 bulacag,
bu tarihten itibaren Yargitay Kararlari ile
sekillenecek ve netlesecektir.
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9. The Provision Regarding the Numerus
Clausus of Grounds of Action ( Article
354 of the TCO)

The numerus clausus of grounds of action
has been regulated in Article 354 of the
TCO.

“Article 354- Provisions regarding the
termination of the lease contract through
litigation cannot be changed to the
detriment of the lessee.”

Pursuant to the TCO, -contracts regarding
residential property and roofed workplace leases
do not expire automatically at the end of the
term, but automatically extended for one year
periods unless terminated by the lessee with a
termination notice to the lessor. In this context,
the lessor does not have the right to terminate
the contract before the tenth extension year on
the basis of the expiration of the lease contract
or for the reasons not specified in the TCO.
Therefore, the cases where the lessor may
demand the evacuation of the lessee through
litigation under the TCO is limited to the cases
specified in the TCO. With the aforementioned
provision, the grounds on termination of the
lease contract cannot be changed to the
detriment of the lessee even through litigation.

1. CONCLUSION

The provisions in question which their
enforcement has been postponed until July 1 ,
2020 in terms of workplace leases in which the
lessees are merchants or legal persons will come
into force automatically when the postponement
period expires and many practices in Turkish
Law regarding the contracts will come to an end.
The application of the provisions, which will
come into force, protecting the lessee will be
shaped and clarified with the Court of Cassation
Decisions from this date on.
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